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No. 5] NEW DELHI, SATURDAY, JANUARY 7 . 1956 


ELECTION COMMISSION OF INDIA 
NOTIFICATION 

New Delhi, the 23rd December 1955 

S.R.O. 39.—Whereas the election of (1) Dr. Brijendra Swarup, (2) Dr. Ishwari 
Prasad and (3) Shri Beni Prasad Tandoir, as members of the Legislative Council 
of the State of Uttar Pradesh from the Uttar Pradesh Graduates West Con¬ 
stituency of that Council, has been called in question by an election petition 
duly presented under Part VI of the Representation of the People Act, 1951 
(XLIil of 1951), by Shri Sn Ratan Shukla. son of Pt. Shambhu Ratan Shukla, 
resident of 15/91, Civil Lines, Kanpur; 

And whereas, the Election Tribunal appointed by the Election Commission, 
in pursuance of the provisions of section 86 of the .said Act, for the trial of the 
.said election petition has, in pursuance of the provisions contained m section 103 
of the said Act, sent a copy of its Order to the Commission; 

Now, therefore, in pursuance of the provisions of section 106 of the said Act, 
the Election Commission hereby publishes the said Order of the Tribunal. 

BEFORE THE ELECTION TRIBUNAL, LUCKNOW 

Pp;sENT: Sri Raghunandan Saran (Retired District Judge)—Chairman. 

sti M. U. Faruqi (Retired District Judge )—Judicial Member. 

Sri A. Sanyal—Aduocate Member. 

Ei.ection Petition No. 330 of 1952 

Petition under sections 80 and 81 of the Rcpre.sentation of the People Act, 1951. 

Election to Uttar Pradesh Legislative Council from U, P, Graduates Con¬ 
stituency (West). 

Sri Shri Ratan Shukla son of Pt. Shambhu Ratan Shukla, resident of 15/19, 
Civil Lines, Kanpur—Petifiemer. 


Versus 

1. Dr. Brijendra Swarup Advocate, Civil Lines, Kanpur; 

2. Dr. Ishwari Prasad, Profcs.sor, Allahabad University, 
Allahabad; 

3. Sri Beni Pra.sad Tandon, Rani Mandi, Allahabad; 

4. Sri Babu Lai Vaish, Ram Bhawan, Baghpat Road, Meerut; 
3, Shri Prabhat Misra, Daraganj, Allahabad; 
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6. Sri Virendra Swarup, Civil Lines, Kanpur; 

7. Sri Saraswati Prasad, Agra Province Zamindars Associa¬ 
tion, Allahabad. 

8. Sri R. C, Bhargava, Principal, Muttra; 

9. Sri Girdhar Gopal, Advocate, Etah; 

10. Sri Sharda Ih’asad Saxena, Professor, DA.V. College, 
Kanpur^— Respondents. 


JUDGMENT 

Pek R. Saran and M. U, Fahu^i 

1. This is a petition under Sections 80 and 81 of the Rwresentation of the 
People Act. 1961, challenging the election to the Uttar Pradesh Legislative 
Council from the U.P, Graduates (West) Constituency held in March and April 
1952, Three candidates were to be returned and the election was conducted on 
the system of the single transferable vote and the voting was by postal ballot. 
The petitioner and the respondents Nos. 1 to 10 were the duly nominated candi¬ 
dates at this election, and out of them the respondents No. 1 to 3 were returned. 
The respondent No. 1 is Dr. Brijendra Swarup, the well-known octagenerian 
Advocate and educationalist of Kanpur, and one of his sons is Sri Virendra 
Swarup re.spondent No. 6; the respondent No. 2 is Dr. Ishwari Prasad, the well- 
known historian who was then a Professor in the Allahabad University, and 
the respondent No, 3 is Sri Beni Prasad Tandon of Allahabad. The petitioner 
IS Sri Shri Ratan Shukla who, too is an Advocate of Kanpur. The election 
petition was presented in August, 1952 and it remained pending before the 
Faizabad Election Tribunal upto July 1963, when it wa.s transferred to this 
Tribunal for disposal. 

2. The relief claimed in the petition is that the election in question be 

declared to be wholly void, and the petition is contested by the respondents 
No. 1 to 3. One of the grounds taken in the petition for challenging the election 
is that Sri Virendra Swarup respondent No, 6 was not of the qualifying age of 
30 years and as such the acceptance of his nomination paper by the Returning 
OfKlcer was improper and this improper acceptance of the nomination has mate¬ 
rially affected the result of the election. Another ground taken is that the 
election was not a free election by reason that the corrupt practices of bribery 
and undue influence extensively prevailed at the election and were practised 
by all the returned candidates and their agents. The respondent No. 1 and his 
men are said to be very influential and powerful in the educational circles at 
Kanpur and some other places, and similarly the respondent No, 2 is said to be 
influential and powerful in the Allahabad University and the respondent No. 3 
in the Allahabad Bank Ltd., and it is alleged that these respondents and their 
supporters exercised undue influence upon the electors amenable to their influence 
by holding out to them various promises and threats. The case of the petitioner 
IS that in many cases ballot papers were collected from the electors with their 
bare signatures without the electors having marked their preferences on them 
and without the electors’ signatures having been attested; after such collection 
the respondents No. 1 tf) 3 and their supporters marked the preferences on these 
ballot paper.s according to their own reouirements, got the electors’ signatures 
on the ballot papers attested by the officers under their influence end then 
produced these ballot papers before the Returning Officr which all was in 

contravention of the election law. Each of these respondents No. 1 to 3 is said 

to have been working in the election for himself alone and not also for any 
other of these respondents. Respondent No, 10 is Sri Sharda Prasad Saxena 
who is a nephew of the respondent No. 1, and according to the petitioner’s case 
this respondent was an active helper of the respondent No. 1 in the election and 
the respondents No. 1, 6 and 10 were working in concert. Some instances of 

undue influence are given in the schedule I attached to the petition and some 

more instances have been given on 14tb May, 1955 under the orders of this 
'Tribunal. Also two instances of bribery have been given in schedule II of the 
petition. Some other breache.s of the election law and rules have also been 
alleged In the election petition, though they do not actually constitute any corrupt 
practice and are mere irregularities. 

3. The contesting respondents do not admit that there were any corrupt 
practices or irregularities in the election and according to them the election was 
an absolutely fair election conducted in accordance with the election law. As 
to the age of the respondent No, 6 their contention in the beginning was that 
he was of the quali^mg age of 30 year.s, but subsequently the respondent No. 1 
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has conceded on 14th May. 1966 that for the purposes of this case the age of 
the respondent No. 6 may be deemed to have been oelow 30 years on the date of 
nomination and the other respondents have acquiesced in it, and the respondents' 
only contention in this behalf now is that in the circumstances of the case the 
acceptance of the nomination of the respondent No, 6 by the Returning Officer 
was not an improper acceptance within the meaning of Section 100(1)(c) of the 
Representation of the People Act, 1951 but was merely a non-compliance with 
the provisions of Article 173 of the Constitution of India within the meaning 
of Section 100(2) (cl of the Act and as such a mere irregularity and that in any 
case the acceptance of the nomination did not materially anect the result of 
the election. The other contentions of the contesting respondents are that the 
deposit of security of Rs. 1,000 under Section 117 of the Representation of the 
People Act, 1961 was not by the petitioner himself and so his petition I 3 liable 
to be dismissed on this ground and that the petition and its schedules have not 
been properly veiilied and arc also vague and lacking in the necessary particulars 
required under Section 83 of the Act. 

4. The respondents contended also that the petition was bad for non-joinder 
of three candidates, Sarva Sri Sheo Prasad, Jawala Prasad Singhal and Mathura 
Prasad; this matter was heard by Faizabad Tribunal and was disposed of on 
20th March, 1953; a.s regards Sn Sheo Prasad it was held that he was already 
a party to the petition as respondent No. 7 and only his name had been wrongly 
given as Saraswati Prasad and this mistake was ordered to be corrected, and 
a.s regards the other two it was held that they were not necessary parties to 
the petition. That order of the Faizabad Tribunal is appended to this order as 
Annexure ‘A’. 

5 Thereafter the respondemt No. 1 presented two application,s to the Faizabad 
Tribunal on 4th April, 1953; one was that 111 his election petition the petitioner 
had taken some grounds which were not pertinent to the relief claimed by him, 
these grounds being those relating to the non-compliance with the provisions of 
the election law, vi 2 . the commission of more irregularities and as such pertinent 
only to the declaration of the election of the returned candidates to be void 
and not at all pertinent to the declaration of the election to be wholly voiffi 
which is the relief actually claimed by the petitioner, and the respondent prayed 
that these grounds .should therefore be ignored and should not be inquired into; 
his other application was tliat certain poi-tions of the petition were vague and 
indefinite and lacking in material particulars required by Section 83 of the 
Representation of the People Act, 1951 and these portions should be scored out. 
We heard these applications at length and disposed thepi of by our order dated 
30th September, 19,63, which is appended to tins order as Annexure ‘B’ Our 
finding as regards the first application was that the petitioner could take all the 
grounds that he had actually taken in his petition and that all these grounds 
could and should be inquired into. As regards the second application our finding 
was that certain portions of the petition were vague and indefinite and wanting 
in material particulars; we ordered some of these portion.s, particularly para- 
graphsf 16 and 17, to be deleted and in respect of the others we directed the 
petitioner to give tlie necessary particulars which were wanting and also gave 
him tHe liberty to inspect the ballot papers for the purpose of furnishing such 
particulars. 

6 The respondents opposed the right of the petitioner to inspect the ballot 
papers and this opposition was based on the ground that the inspection would 
not serve anv usefiil purpose for the purposes of the ca.se, that it would infringe 
the secrecy of the ballot and that it would give the petitioner an opportunity to 
manufacture false evidence for this case, and after a reconsideration of the 
matter we on 11th November, 1953 modified our order dated 30th September 
1953 as regards the inspection of the ballot papers to this extent that we ordered 
the petitioner to first inspect only the attestation slips etc. of the ballot papers 
and after this inspection to submit a list of such ballot papers as he thought 
necessary to inspect for the purposes of the ease and only after that he could 
be allowed to inspect the ballot papers; this order dated 11th November, 1963 
was made to minimise the chances of the petitioner concocting false evidence. 
The petitioner inspected the attestation .slips etc. and submitted a list of the 
electors whose ballot papers he wanted to in.spect, and he was then asked to 
give the electoral roll numbers of these electors so that their ballot papers might 
be separated from the whole ma.ss; however, he never gave the electoral roll 
numbers and ultimately absented himself on 3rd May, 1955 when this matter 
was taken up for final consideration, and consequently we made our order dated 
7th May, 1955 refusing the petitioner the permission to inspect any ballot papers. 
Thereafter on 14th May, 1955 the petitioner gave some of the further and better 
particulars required of him by our order dated 30th September, 1953. 
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7. In the meantime the respondent No. I moved a writ petition in the Hon’ble 
High Court challenging only that part of our order of SOfh September, 1953 by 
which we had held that the petitioner could take all the grounds that he had 
actually taken in his election petition and that all these grounds could and 
should be inquired into. The Hon’blc High Court considered inter alia the 
provisions of Section 84 (Relief that may be claimed by the petitioner) and 
Section 100 (Grounds for declaring election to be void) of the Representation of 
the People Act, 1951 and came to the finding that because the petitioner has 
prayed for the relief that the election be declared to be wholly void and has 
taken advantage of the provisions of clause (b) of Rule 119 of the Representa¬ 
tion of the People Rules, 1951, as regards the period of limitation, he should 
be confined to the grounds laid down in Section 100(1) of the Act and should 
not be allowed to avail of any grounds mentioned in Section 100(2) and by 
its order dated 27th September, 1954 the Hon’ble High Court was pleased to 
give directions to this Tribunal accordingly. In compliance with these direc¬ 
tions of the Hon’ble High Court wc made an order on 12th January, 1955 holding 
that the grounds taken in paragraphs No. 11 to 14 and 18 to 26 of the election 
petition were not pertinent to the relief claimed by the petitioner and were 
outside the scope of Section 100(1) and could have been relevant only for the 
purpose of Section 100(2) as mere irregularities or cases of non-compliance with 
the provisions of the election law; wc, therefore, decided not to consider these 
paragraphs of the petition but to leave them out of consideration, and that order 
of ours dated 12th January, 1956 is appended to this order as Annexure ‘C’. 
The respondent No. 1 wanted that in the light of the order of the Hon’ble High 
Court dated 27th September, 1954 we should leave out of consideration some 
more portions of the election petition, but by our order dated 12th January. 
1955 we were unable to give him any further relief in this behalf, and feeling 
dissatisfied he went up again to the Hon’ble High Court by rneans of a writ 
petition against our order of 12th January, 1955; however this writ petition 
was unsuccessful and was dismissed on 14th September, 1955. 

8 . The result, therefore, is that the only paragraphs of this election petition 
that subsist for inquiry are paras. Nos. 1 to 10, 15, 27, 28 and 29 and even some 
portions of paras, No. 27 and 28 have been ordered by us on 30th September, 
1953 to be deleted on the ground of vagueness and indeflniteness, and in this 
inquiry we have to confine ourselves to the grounds specified in Section 100(1) 
of the Act, On the pleadings of the parties the following issues have conse¬ 
quently been framed by the Tribunal on 14th May, 1955:— 

1. Did the petitioner himself deposit the security money? If not, is the 

petition liable to be dismissed for this reason? 

2. Is the petition not properly verified? II so, what is the effect? 

3. Do para. 15 of the petition and the schedules relating thereto suffer from 

the defect of non-compliance with the provisions of Section 83 of 
the Representation of the People Act’ If so, what is its effect? 

4. Does the case as regards the nomination of Sri Virendra Swarup come 

within the purview of Section 100(1) (c) or within the purview of 
Section 100(2) (c) only? 

5. If the case is covered by Section 100(1) (c) as regards the nomination 

of Sri V. Swarup, has the result of the election been materially 
affected? 

6 . Did the corrupt practice of bribery or undue influence extensively pre¬ 

vail at the election in question and was the election, therefore, not 
a free election and is it liable to be set aside under Section 100(1)(a)? 

7 Is the petitioner entitled to the relief claimed? 

Findings 

9 Issue No. 6.~The petitioner has come into the witness box and has stated 
that on 20th April, 1952, the la.st date fixed for the return of the ballot papers 
by the electors to the Returning Officer, he himself was present in the office of 
the Returning Officer when Dr Brijcndra Swarup respondent No. 1 came there 
accompanied by some friends and delivered to the Returning Officer about 2,000 
or 2,500 ballot papers; similarly Dr. Ishwari Prasad came there accompanied 
by some friends and delivered in his presence about 1,000 ballot papers, ahd 
likewise Sri Beni Prasad Tandon came there accompanied by some friends and 
delivered in his presence about 1,000 ballot papers. His case in respect of each 
of these candidates is that the respective ballot papers had been collected by 
the candidate and his workers from the electors by undue influence unattested 
and unmarked and had been marked and got attested In the absence of the 
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electors and were then delivered to the Returning Officer on 20th April, 1962. 
The case of each of these respondents is one of absolute denial on the point of 
such collection, marking, attestation and delivery to the Returning Officer. The 
constitutency comprised of about 14,000 electors of whom about 10,000 actually 
voted. Under the law the elector has to .sign his name on the ballot paper and 
to get his signature attested by an attesting officer, after which he had to mark 
on thh ballot paper his order of preferences for the candidate and then to return 
it to the Returning Officer. The petitioner has given some evidence of the 
alleged collection by Dr. Brijendra Swarup and his workers and has also said 
something about the attestation of the ballot papers so collected and some 
evidence in rebuttal has been adduced by Dr. Brijendra Swarup, but no such 
evidence has been given by the petitioner in respect of Dr. Ishwari Prasad or 
Shri Beni Prasad Tandon and consequently no evidence has been adduced by these 
respondents No. 2 and 3 by way of rebuttal. The only evidence against these 
respondents in this connection is the solitary statement of the petitioner that 
on 20th April, 1952 each of these two respondents came up accompanied by some 
friends and delivered to the Returning Officer about 1,000 ballot papers but as 
against this statement of the petitioner on oath we have his statement in para. 13 
of the election petition that the delivery to the Returning Officer was by 3 or 4 
agents of the returned candidates and in this para, we find no mention of the 
presence of any of these candidates at the time of the alleged delivery; we have 
further to note that the petitioner has verified this para, 13 on mformation 
and legal advice only and not at all on personal knowledge whereas now he 
says that he has personal knowledge of this matter. In these circumstances 
we arc not pr^ared at all to believe that any ballot papers were delivered to 
the Returning Officer by or on behalf of Dr. Ishwari Prasad or Sri Beni Prasad 
Tandon or that any unattested or unmarked ballot papers had been collected 
by or on behalf of them; in respect of these two candidates the petitioner has 
given no evidence at all to show that any undue influence was exercised by or 
on behalf of them, and wc find that no such undue influence was exercised. 

10. The petitioner’s evidence of collection of ballot papers is directed against 
Dr. Brijendra Swarup only, who has come into the witness-box to say that no 
ballot papers were delivered by him or on his behalf to the Returning Officer 
and we see no good reason to believe the petitioner on this point in preference 
to Dr. Brijendra' Swarup specially when there i.q no mention at all in para. 13 
of the petition about the presence of Dr. Brijendra Swarup at the time of the 
alleged delivery and when para. 13 has been verified on information and legal 
advice only as mentioned above and not at all on personal knowledge. Un¬ 
fortunately any record of the manner in which the ballot papers of this election 
were returned to the Returning Officer is not available, but the non-availability 
of such record would not necessarily mean that the petitioner’s case on this 
point is true. 

1], The Returning Officer of this election was Sri S. L. Govil. who was 
those clays the Secretary of the Legislative Council, U.P. and had his office in 
the U.'P. Secretariat, Lucknow; it is in evidence that he continued as the Secre¬ 
tary of the Legislative Council upto December 1952. when he proceeded on leave 
and was ultimately removed from Government service. The respondent No. 1, 
Dr. Brijendra Swarup has been a member of the U.P. Legislative Council for a 
long time and it is alleged by the petitioner that as such Sri Govil was under 
the influence of Dr. Brijendra Swarup and went out of his way in .several res¬ 
pects to help Dr. Brijendra Swarup in this election, but the petitioner has 
failed to make out any connection between Sri Govil's conduct of this election 
and his removal from Government service, and the case of the respondent is 
that these allegations of the petitioner are altogether groundless. Our own view 
is that there may have been some indiscretion here and there on the part of 
Sri Govil in the conduct of this election, but it must have been in the ordinary 
course of business only and not because of any deliverate intention on his part 
to help the respondent No, 1 to the prejudice of the other respondents as we 
are not satisfied that Dr. Brijendra Swarup had any special influence with 
Sri Govil, In any case the petitioner ha.s failed to make out his contention that 
Sri Govil accepted from the respondent Nos. 1 to 3 or their workers any ballot 
papers which should have been returned to him by the electors themselves by 
post or through special messengers as prescribed in rule 66 of the Representa¬ 
tion of the People Rules, 1951. 

12. Coming now to the fact of the actual collection of unattested and un¬ 
marked ballot papers by and on behalf of Dr. Brijendra Swarup, we must say 
that the evidence on this subject is very meagre and quite unsatisfactory to 
prove that there was any such collection, and that in any case it does not prove 
that any such collection was on an extensive scale. Certainly Dr, Brijendra 
Swarup is an eminent person with much influence; he is an Advocate of the 
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standing of some 55 years in the profession and has been the President of the 
Kanpur Bar Association for some 15 years; also he has been a member of the 
U.P. Legislative Council lor 10 or 11 years or more; he was the Chairman 
of the Kanpur Municipal Board and also of the Kanpur Improvement Trust; 
for some 20 years he was the President of the Society and Trust that runs the 
D.A.V. Degree College and the D.A.V. Inter College at Kanpur and the D.A.V. 
College at Dehra Dun; also he has been the President of tne Managing Com¬ 
mittee of the P.P.N. Higher Secondary School, Kanpur and has also been 
associated with the management of the Har Sahai Jagdamba Saliai College, the 
Jwala Devi Girls’ Inter College and the Han Kishan Girls’ Higher Secondary 
School, Kanpur; further he has been the Dean Faculty of Law of the Agra 
University since 1929 and has also been the Head Examiner in Law in this 
University for many years; the Principal of the D.A.V. Degree College, Kanpur, 
is Sri Kalka Prasad Bhatnagar and that of the D.A.V. Inter College, Kanpur, 
is Sri Shiva Kumar Lai Srivastava R.W. 2, and both of them are members of 
the U.P. Board of High School and intermediate Education; Dr. Brijcndra Swarup 
has been a member of the j^ra University Executive Council and Senate and 
of the Allahabad University Court, and also his sons Sri Devendra Swarim and 
and Sri Virendra Swarup respondent No. 6 and nephew Sri Sharda Prasad 
Saxena respondent No. 10 have been members of the Agra University Senate’ 
further Sri Devendra Swarup is a member of the U,P. Board of Education and 
was once the Chairman of the Education Committee of the Kanpur Municipal 
Board, and Sri Kalka Prasad Bhatnagar is a member of the Agra University 
Executive Council and also of several committees of this University. Sri Har- 
nam Shankar, son-in-law of the respondent No. 1 was the Income-tax Officer 
at Kanpur in the election days. Dr. Briiendra Swarup i.s also on friendly terms 
with Dr. K. N. Katju, who i.s now the Defence Minister of India and was pre¬ 
viously the Minister of Law and Justice In U.P., and whose son Sri S. N. Katju 
Advocate, Allahabad received his professional training in Kanpur at the hands 
of Dr. Brijcndra Swarup; further, he is friendly with Dr. Sampuranand, Chief 
Minister of U.P., and his brother Sri Panpurnanand Verma of Kanpur. Dr. 
Brijendra Swarup's elder brother was Rai Bahadur Babu Anand Swarup, who 
too was a member of the U. P. Legislative Council and was for some time its 
Deputy Speaker also, In this election Dr. Brijcndra Swarup was recommended 
by the tf.P, Congress Parliamentary Board to the All India Congress Parlia¬ 
mentary Board for a Congress ticket, although ultimately the recommendation 
was not accepted by the latter body. One of his sons is married to a daughter 
of Dr. N. P. Asthana, the well-known Advocate and educationalist of Allahabad. 
In fact the petitioner himself has pioduccd a copy of an appeal Ex. P.4 is.sued 
for the respondent No. 1 m this election; this appeal is over the names of .;ome 
well-known leaders of public opinion in the spheres of law, polities and tMiuca- 
tion and briefly summarises the contribution of Dr, Brijendra Swarup in the 
field of law, education, politics and public life, and there is no dispute between 
the parties on the question of his eminence and influence. 


13, The contention of the petioner is that Dr. Brijendra Swaiup and his 
as,sociates Look unfair advantage of iheir position and influence and collected by 
undue influence a very large number of ballot papers from the electors un¬ 
attested and unmarked, as It was within the power of Dr. Brijendra Swarup 
and his associates including Principals Kalka Prasad Bhatnagar and Shiva Kumar 
J.al Srivastava, to appoint the electors as lecturers in (he colleges and to give 
them promotion to have them appointed as examiner,, of the Agra University 
and of the U.P.' Board of Education and as members of the various committeo.s 
of the University and the Board, to get their books approved as text-books for 
the schools and' colleges and to got the status of their educatio'nal institutions 
raised and in many cases such promises were actually held out to the electors; 
after ’such collection Dr. Brijcndra Swarup and his associates marked pre¬ 
ferences on these ballot papers according to their needs and wishes and get 
them attested by a few attesting officers who were under their influence and 
control and finally delivered them to the Returning Ofllcer on 20th April, 1952. 
The contention of the respondent No. I is that no unfair advantage was t.aken 
by him or his friends of their position or influence, no ballot papers wore 
collected at all whether unattested and unmarked or otherwise, no undue 
influence was exercised on any elector and no promises were held out and that 
Dr. Briiendra Swarup got such a large number ol votes because of his eminence 
and nobularitv only. We may mention that out of 9,862 eledors who cast their 
votes in this election as many a.'l 3,129 marked their 1st preference for 
Dr Briiendra Swarup; there were ten other candidates in the held and the 
number of first preference,s marked for Dr. Brijendra Swarup was greater than 
that marked for any other candidate; the statement as to the result of the poll 
and the transfer of votes prepared by the Returning Officer under Rule 104 
and Schedule III of the Repre,sentation of the People Rules, 1951, is on the 
record as Ex R-7 and it shows that his votes exceeded the quota, viz. the num- 
’ ■ ■ to a ' in ‘ - be was 
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forthwith, and his surplus votes had lo he transferred to the other candidates in 
accordance with the .second preference indicated on them. The number of first 
preference marked for the other candidates were 1,995 for Dr I.shwari Prasad, 
1,550 for Sri Beni Prasad Tandon, 753 for Sri B. L. Vaish, 645 for Sri 
Prabhat Misra, 640 for Sri R. C. Bhargava, 613 for Sri Virendi'a 
Swarup 248 for Sri Shiva Prasad Sinha, 117 for Sn Shri Ratan Shukla petitioner, 
89 foi| Sri Girdhar GopaJ and 2.3 for Sri Sharda Pra.sad Saxena. 


14. The constituency comprised of about 14,000 electors of whom about 3,000 
belonged to Kanpur. The D.A.V. Degree College, Kanpur is a very big institu¬ 
tion with about 5,000 students on its roll.s and about 200 teachers on its staff, 
and Dr. Brijendra Swarup says that out of these 200 teachers about 100 must 
have been on the electoral roll of this constituency Similarly, he says that 
about 200 of the legal practitioners of Kanpur were on the electoral roll and the 
majority of them were members of the Kanpur Bar Association of which he is 
the President. As to the collection of ballot papers the petitioner states on oath 
that he hirnself saw Dr. Brijendra Swarup ana his sons Sri Devendra .Swarup 
and Sri Virendra Swanip, who too are legal practitioners, collecting baliol 
papers one day in the Ear Association and the Court compound and similariy he 
saw Dr. Brijendra Swarup collecting ballot papers like this one dav in the 
D.A.V, Degree College, Kanpur, and he has no per.sonal knowledge about any 
other collection of ballot papers. Dr. Brijendra Swarup ha,s come into the 
witness-box to deny such collection and has also examined Sri GokuJ Prasad 
R.W. 1, a legal practitioner of Kanpur, to sa.y that there was no such collection 
in the Bar Association or in the court compound, and similarly Sri M. M. Pandey 
R.W. 3 and Sri Sharda Prasad Saxena re.spondent No. 10, R.W. 7. who are 
members of the staff of the D.A.V. Degree College, the latter being it.s Vicc- 
Principal, have come forward to say that there was no such collection in iheir 
College. The petitioner has given no evidence to corroborate his statement about 
such collection and we see no good reason to believe the petitioner in preference 
to the respondent No. 1 and his witnesses on this point. In his petition the 
petitioner gave no indication at all that there was an.y collection of ballot 
papens in the Kanpur Bar Association or the Court compound although if any 
such collection was within his personal knowledge it ought to have found a 
mention in the petition. In para. 15 of the petition the petitioner says that there 
was a collection of the ballot papers by Dr Brijendra Swarup and his sons and 
associates in the two D.A.V. Colleges of Kanpur, the D.A.V College of Dehra 
Dun and the P.P.N. Intermediate College of Kanpur by undue influence and in 
Schedule I of his petition he gave a list of the electors of these institutions 
.subjected to undue influence by Dr. Brijendra Swarup, Sri Devendra Swarup 
and Pi-incipal Kalka Prasad Bhatnagai'. Strangely enough he verified this 
.schedule and list as well ns para. 15 of the petition from information only and 
not from any personal knowledge, althou.gh according to his statement on oath 
he had seen such collection per.sonally in the D.A.V, Degree College at least. 
With his petition he gave no list of the electors of these four institutions alleged 
in para. 15 to have been subjected to undue influence by the associate.^ of Dr. 
Brijendra Swarup other than Sri Devendra Swarup and Principal Kalka Prasad 
Bhatnagar and so he was asked to give such a list; he gave such a list on 
I4th May, 1955 but in this list he included also the names of the electors not 
belonging to these institutions and not indicated in para 15 of Ihe petition and 
mentioned for the first time that there was a collection in the Bar Association 

also, and it is significant that in this list thLs collection in the Bar Association 

IS said to have been not by Dr. Briicndra Swarup or Sri Devendra Swarup. 
hut by other persons onlv including of course Sri Virendra Swarup, and again 
this list has been verified on information onlv, although according to the peti¬ 
tioner he had personally .‘^een the collection being made in the Ear Association 
by Sri Virendra Swarup' and others In these circumstances we are quite unable 
to believe the petitioner that there was any collection of unattesled and un¬ 
marked ballot papers m the Par A.ssociation or the Court compound or the 

D.A.V. Degree College, Kanpur 


15 Perhaps because of the predominance of Dr. Brijendra Swarup in the 
D.A.V. Degree College, Kanpur, it was not po,ssible for the petitioner to produce 
any evidence to corroborate his own testimony as to the collection of the ballot 
papers there but it should not have been difficult for him to produce evidence 
about the collection in the Kanpur Bar Association and the Court compound, 
specially when according to the petitioner there is in the Bar Association a 
party which is opposed to Dr. Brijendra Swarup, and members of the Bar and 
of the public could have been produced to prove the collection m the Bar 
Association and the court compound, had there been any such collection. In 
cross-examination Dr. Enjendro Swarup has stated that in the election days all 
the members of the Bar Association were f«r him and the implication ns tliat 
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there was, therefore, no need for him to collect from the members of the Bar 
any unatt'ested and unmarked ballot papers as they would have undoubtedly 
voted for him in any case, and this statement of Dr. Brijendra Swarup appears 
to be true because we actually And Barrister Narendra Jeet Singh, who accord¬ 
ing to the petitioner is opposed to Dr. Brijendra Swarup, joining in the appeal 
Ex. P|4 issued in support of Dr. Brijendra Swarup. The petitioner admits that 
m his presence no undue influence was exercised upon any elector by holding 
out any mducement and thus we have no evidence of any inducement having been 
offered to any member of the Bar to part with his ballot papers; there is 
certainly the statement of the petitioner that inducement in the form of appoint¬ 
ment as lecturers and examiners in law was held out to some legal practitioners 
but his knowledge on this subject is mere hearsay; the petitioner goes to the 
extent of saying that in some instances the only inducement held out was that 
the electors were told that by handing over their ballot papers unattested and 
unmarked they would be saved from the botheration of getting their ballot 
papers attested and from the expenses of returning them by registered post, and 
in our opinion such an inducement could hardly have carried any weight with 
any elector, whether a legal practitioner or not. There were three members to 
be returned and the petitioner says that when in addition to himself Dr. Brijendra 
Swarup set up his son Sri Virendra Swarup and nephew Sri Sarda Prasad Saxena 
m order to capture all the three seats for the family there was some resent¬ 
ment in the electorate and to remove this resentment Sri Virendra Swarup and 
Sri Sarda Prasad Saxena withdrew from the contest and made an announce¬ 
ment to this effect in the press. Thus the only member of the family left in 
the field was Dr. Brijendra Swarup, and wc think that he was sufficiently popular 
with the electorate, specially m Kanpur, and did not requh’e the collection of 
any ballot papers for his success. A largo number of electors belonged to 
Kanpur, viz. about .3,000 out of about 14,000, and the only other candidate of 
Kanpur in the field was the petitioner, who perhaps was not so popular because 
he had not such a voluminous record of public work to his credit and who v/as 
also out of public life for some years on account of his having taken up pri^^ate 
employment. We are, therefore, very doubtful if any ballot papers were really 
collected by or for Dr. Brijendra Swarup in the Kanpur Bar Association or the 
Court compound or in the D.A.V. Degree College, Kanpur. 


16, There is no evidence of any collection of ballot papers from the electors 
of the D.A.V. Inter College, Kanpur, or of DA.V. College, Dehra Dun. or of 
the P.P.N. Higher Secondary School, Kanpur, mentioned in para. 15 of the peti¬ 
tion. The petitioner has adduced some evidence of the collection of ballot papers 
from other electors not covered by para. 15 of the petition and not indicated 
at all in the petition. His witness Sri Nand Kishore Dixit P.W. 2 is a teacher 
in the Marwari Vidyalayu, Kanpur, who says that Sri Prem Narain Ni^m, another 
teacher of his college, collected his ballot paper for Dr. Brijendra Swarup and 
that the mducement held out to him was that ho would be appointed an examiner 
of the U.P. Board; now in the petition there is no mention at all of Sri Dixit 
or even of the Marwari Vidyalaya College nor is there any mention of any 
Sri Prem Narain Nigam having collected any ballot papers for Dr. Brijendra 
Swarup, nor was the name of this Sri Dixit included in the list of witnesses 
filed by the petitioner in this case, and a surprise was sprung upon the respon¬ 
dent No 1 by suddenly putting this Sri Dixit in the witness-box. Sri Dixit says 
in examination in chief that he signed the ballot paper and gaye it to Sri Nigam 
without caring to see whether the ballot paper was of this constituency or was 
of the Teachers’ constituency, and in cross-examination he says that he did not 
even see if it was a ballot paper or was some other paper only. He admits 
that he is an old friend of the petitioner’s son, Sri Ram Ratan Shukla, and in 
these circumstance.s we are not satisfied from his testimony that any ballot 
papers were really collected for Dr. Brijendra Swarup. 


17. Sri Harnarain Misra P.W. 3 is a teacher in the S.D. Degree College of 
Kanpur and he deposes about the collection of ballot papers from the teachers 
of this college in the college premises by the respondent No. 1 himself. The 
name of this college is not mentioned in para. 15 of the petition nor is it 
indicated anywhere else in the petition. Sri Misra says that during the election 
days the respondent No. 1 visited the college on two consecutive days and each 
day the teachers available were called to the principal's room and requested 
in the presence of the Principal to hand over their ballot papers unattested and 
unmarked and most of them did so. He says that some teachers of the College 
including Sri Ajodhya Nath Sharma had been actively canvassmg in the college 
for the respondent No. 1 and asking for the ballot papers unattested and un¬ 
marked by telling the teachers that they could get examinerships through Dr, 
Brijendra Swarup only. He adds that ho himself and another teacher. Sri Brahs- 
pati told the respondent No. 1 that they would not part with their ballot papers 
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like this, whereupon the respondent No. 1 observed, to the witness aside that 
perhaps he did not care for examinerships and the witness told him that he did 
not if they came to him through the surrender of democratic rights, viz. the 
electoral rights. To rebut his testimony the respondent No, 1 has come into 
the witness-box and has also examined the Principal of the S,D. College Sri L. C. 

Tandon as R. W. 5 and Sri Ajodhya Nath Sharma as R.W. 0, The respondent 

No. 1 says that he never visited the S.D. College at all in the election days even 
for canvassing or any other purpose and it is false altogether that he went there 
to collect any ballot papers. Principal Tandon too says that it is not true that 
in the election days the respondent No. 1 ever came to him in the college or 
that he sent for any of his teacher.s in connection with the respondent’s election 
and that it is altogether false that any teachers of his college gave their ballot 
pafiers to the respondent No. 1 in his presence unattested and unmarked. Sri 
Ajodhya Nath Sharma does not know if the rc.spoiidont No. 1 ever visited the 
College in the election days and if the Principal called the teachers to his room 
to meet the respondent; he definitely and unambiguously denies having been 
called by the Prmcipal for any such purpose or having gone to the Principal’s 
room on any such occasion; he contradicts Sri H. N. Misra P.W. 4 by saying 
that he was never with Misra or any such occasion; he denies also having done 

any canvassing etc. for Dr. Brijendra Swarup in this election and says that he 

never collected any ballot papers for him. Now we see no good reason to believe 
Sri H. N. Misra in preference to Dr. Brijendra Swarup or Principal Tandon or 
Sri Ajodhya Nath Sharma specially when we find that Sri Misra is not an 
altogether disinterested witness; in the election in question he joined in an 
appeal in support of the petitioner and in another appeal in support of Sri B. L. 
Vaish, who according to the respondent No. 1 is helping the petitioner in this 
case; also he is a member of the Managing Committee of the Kanyakubja College, 
Kanpur, of which the President is Sri Brahmanand Misra, who admittedly is a 
friend of the petitioner and is helping him in the conduct of this case. We arc, 
therefore, not satisfied about any collection of ballot papers in the S,D. College. 

18. Sri Sheo Narain Varma P.W. 4 is another member of the staff of the 
S.D. College who says that his ballot paper was collected by Dr. Brijendra 
Swarup; this collection is alleged to have been made not in the college but at 
the house of the witness Arya Nagar, Kanpur, and the witness has nothing to 
■say on the subject of the alleged collection in the college. The elder brother of 
this witness is Sri Ram Narain Varma, who was those days on the staff of the 
D.A.V. Inter College, Kanpur, but is no longer there and the story of this witness 
is that pressure was exercised upon him by the respondent No. 1 through Sri Ram 
Narain Varma and thereby he was compelled to part with his ballot paper un¬ 
attested and unmarked and that the respondent No, 1 himself came to his house 
in Arya Nagar for thig purpose. In the petition we find no mention of this 
witness or even of Arya Nagar, and the respondent No. 1 denies having ever 
gone to his house and having collected his ballot paper. We see no good reason 
to believe this witness in preference to the respondent No, 1. His grievance 
against the authorities of the D.A.V. Inter College, including the re.spondent No, 1, 
is that Sri Ram Narain Verma was not recommended by them for teaching the 
Inter Classes and so Sri Ram Narain Verma had to leave the College and Kanpur 
to get a better job elsewhere, and this grievance may be a motive for him to 
come and depose against the respondent. 

19. Srimati Jainti Tewari P.W. 5 is the Principal of the Jwala Devi Girls’ 
Inter College, Kanpur and lives in Arya Nagar, Kanpur, She says that 
Dr. Brijendra Swarup came to her house and collected her ballot paper unattested 
and unmarked She says further that the management of her college is in the 
hands of the respondent No. 1 and his friends including Sri Paripuranand Verma, 
Principal Kalka Prasad Bhatnagar, Principal Shiva Kumar Lai and Sri Sharda 
Prasad Saxena. In January 1952 she was suspended by the college authorities 
and she says that her suspension was the result of the displeasure of Sri Shivakumar 
Lai with her; forthwith she instituted a suit in the Civil Courts against tho college 
authorities including the respondent No, 1 for redress, and that suit was pending 
in the election days and is still pending. Her story is that Dr. Brijendra Swarup 
came to her house in Arya Nagar and took away her ballot paper on the assurance 
that he would get settled to her satisfaction tho dispute between her and the 
college authorities. Her name was not mentioned at all in the election petition 
nor was there ary indication In the petition about her college or Arya Nagar. 
The respondent No, 1 denies having gone to her house or having held out any 
assurance to her or having collected her ballot paper, and there can be no good 
reason to believe the witness in preference to the respondent No. 1. In assessing 
her credit we have also taken notice of the fact that she is the wife of Sri Manlkant 
Tewari who is a counsel for the petitioner in this case, and taking everything 
into consideration we are not satisfied from her testimony that any collection of 
ballot papers was made by or for Dr. Brijendra Swarup. 
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20. Sri Shivalok Bam P.W. 6 is the Head Clerk of the Kanyakubja Inter 
College Kanpur and he deposes about the collection of ballot papers by the 
respondent No. 1 himself in the Kanyakubja College this collection is said to 
have been on two days in the Principal's room in the College; the witness himself 
was not an elector in this election but he says that on each of these occasions he 
happened to be present in the Principal’s room in the regular course of business 
and he actually saw the teachers of the College handing over their ballot papers 
to the respondent No. 1 and the inducement held out by the respondent No. 1 
was that he would ^t the college raised from an Inter College to a Degree College 
The name of this College finds no mention in the petition and the respondent 
No, 1 denies having visited this Collie at all m the election days for any purpose 
whatsoever. The Principal of this College those days was Sri K. K. Tewari who 
has been examined by the respondent as R.W. 9, and he contradicts Sri Shivalok 
Ram m all particulars and thoroughly supports the respondent No. 1; he is a 
retired District Inspector of Schools and we seo no good reason to believe Sri 
Shivalok Ram in preference to the respondent No, 1 or Sri K. K. Tewari. We 
have to remember that Sri Brahmanand Misra, friend and supporter of the 
petitioner, is the President of the Managing Committee of the Kanyakubja 
Collie, Kanpur, where the collection is said to have been made and where 
Sri Shivalok Ram is the Head Clerk and taking every thing into consideration 
we are not disposed to believe that there was any collection of ballot papers 
by or on behalf of the respondent No. 1 in this College. 

21. Next we have Syed Riazul Hasan P.W. 7, who lives and runs a Chappal 
Factory in Mohalla Anwarganj of Kanpur and who was an elector in this election. 
He say.s that the respondent No. I came to his house-eam-factory one day 
accomponied by Sn Ahmad Husain Magistrate who asked him to sign his ballot 
paper and hand it over to him for Dr. Brijendra Swarup and he did so just then 
without marking it or getting it attested; he adds that he did so because Sri 
Ahmad Husain who is a friend of his father told hhn that all the other Muslim 
graduate.s had also handed over their ballot paper.': to him like this. This Sn 
Ahmad Husain is a Honorary Magistrate who lives at a short distance only from 
the house of the respondent No. I and according to the petitioner Sri Ahmad 
Husain is very friendly with the re.spondent No, I and was his active worker and 
ardent supporter in this election. The respondent No. 1 denies any friendship 
between him and Sri Ahmad Husain but admits that he got his own ballot paper 
of this election attested by Sn Ahmad Husain. In the petition we find no 
mention of Syed Riazul Hasan's name nor do we find any indication that ballot 
papers were collected in Anwarganj, and the respondent No. 1 has come into the 
witness box to say that he never went to this person to collect his ballot paper. 
We see no good reason to believe this witness in preference to the respondent 
No. 1, and we are not satisfied that there was any such collection. 

22. Then we have Sri Hira Lai Khanna P.W, 8 who was once on the staff of 
the D.A.V. Degree College, Kanpur; he wanted to be appointed the Vice-Principal 
of the College but when he was not so appointed he left this College and joined 
the B.N.S.D. Inter College where he was the Principal for 24 years upto his 
retirement a few years back. He, too, is a well-known educationalist of Kanpur 
and according to the respondent No. 1 he is artively helping the petitioner in 
this case. He has practically nothing to say about the matters in controversy 
in this case; he has been produced to state only that in or about 1934 there was 
an election to the Agra Univer.sity Senate at which he, the respondent No. 1 and 
others were candidates; the respondent No. i and his friends won that election 
and in that election also the respondent No. 1 was accused of collecting the ballot 
papers, and that election was set aside by the then Vice-Chancellor of the Agra 
University, Dr. Diwan Chand, who was also the Principal of the D.A.V. Degree 
College, Kanpur, those days; however, Sn Hira Lai Khanna does not claim any 
personal knowledge of the alleged collection of ballot papers in that election 
and his knowledge is only based upon a letter of an elector of that election: 
further, no documentary evidence has been produced before us to show what 
lact.s Dr. Diwan Chand found proved in that case and on what grounds he set 
aside that election, and in these circum,stance!i we are not sati.sfied that on any 
previous occasion either any ballot papers were collected by or on behalf •f 
the respondent No, 1. 

23. Lastly, we have Sri Achyutanand P.W, 9 who is a lecturer in the Gur 
Narain Khattri Inter College. Kanpur and who says that on the request of Sri 
Shivakumar Lai Srivastava lie handed over to him his ballot paper of this election 
for the use of Dr. Brijendra Swarup unattested and unmarked in the hope that 
Sri Shivakumar Lai Srivastava would be helpful to him in future. The name 
of this witnes.s or his college was not indicated at all in the petition, and Sri 
Shiva Kumar Lai Srivastava has come forward as R.W. 2 to deny all this, and 
there can be no good reason to believe Sri Achyutanand m preference to Sri Shiva 
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Kumar Lai Srivastava. The credit of Sri Acliyutanand has also been impeached 
■on the ground that he is a near collateral of Sri Brahmanand Misra and that Sri 
.Hiralal Khanna P.W. S is a member of the Managing Committee of the G.N.K. 
Inter College where he is the lecturer. We arc, therefore, not satisfied that his 
ballot paper either was collected and this disposes of the petitioner's oral evidence 
on this tppic. 

24. Nd doubt the oral evidence adduced by the petitioner coupled with the 
fact of the great influence wedded by the respondent No. 1 due to his eminence 
gives rise to a .suspicion that ballot papers unattested and unmarked may have 
been collected by and for him as is the case of the petitioner, and this suspicion 
is somewhat strengthened by the appearance of a few of the attestation slips 
through which the petitioner’s counsel has taken us, but all this suspicion, how¬ 
ever strong, can be no substitute for evidence and it falls much short of the 
standard required to prove the fact of the alleged collection of ballot papers. 
Evidence was adduced by the respondent also to show that there was no collection 
at all, but any lacuna in this evidence cannot cure the defects in the case and 
evidence of the petitioner himself, and the probability appears to be that there 
was no collection of the ballot papers, that on account of his popularity parti¬ 
cularly at Kanpur the respondent did not stand in need of any such collection 
and that the electors gave their votes to him in the ordinary course in the free 
exercise of their electoral right. The defects to be found in the attestation slips 
may have crept up owing to the carelessness and inadvertance on the part of the 
electors and the attesting officers and would not necessarily imply that ballot papers 
were collected unattested and unmarked by the respondent No. 1 or on his behalf. 

25. On the subject of attestation the petitioner’s case is embodied in para. 11 
of the petition, which says that the ballot papers collected lor Dr, Brijendra 
Swarup were marked by bis friends and agents and attested by Sri Ahmad 
Husain Magistrate, Sri A. R. Bhatnagar Magistrate, who is the son of Sri Kalka 
Prasad Bhatnagar, and Sri Raghubir Prasad Srivastava Principal of the P.P.N, 
Inter College, Kanpur. In this election every Magistrate, Gazetted Officer and 
Principal oi a College or of a Higher Secondary School was empowered to 
function as an attesting ofllcor and could attest the signatures of an elector made 
in his presence, and if the elector was not personally known to the attesting officer 
some body had to identify the elector to the satisfaction of the attesting officer. 
In his statement on oath the petitioner says that after the collection the ballot 
papers were attested at the house of Dr. Brijendra Swarup, who is the next-door 
neighbour of the petitioner in the Civil Lines of Kanpur; the petitioner ,says 
further that he know.s about the attestation because one evening he went to the 
hou.se of Dr. Swarup to ask for his vote and the votes of his sons in this election 
and then he found present there Sri Surendra Mohan Suxena Principal of the 
Kanpur Municipal Higher Secondary School, Nawabganj, Principal R. P. 
Srivastava, Sri Ahmad Husain Magistrate and one or two other attesting officers 
whose names he docs not remember; in cross-examination he says that these 
attestinft officers were at that time having tea with Dr. Brijendra Swarup in his 
drawing room, and he did not notice any ballot papers on the scene nor did any 
talk about election take place in his pre.sence. Sri Surendra Mohan Saxena’s 
name is not mentioned in para, 11 of the petition in connection with attestation 
and is Mentioned in para. 15 only in connection with the collection of the ballot 
papers. On his request the petitioner was allowed an inspection of the attestation 
Lips and after the inspection he stated on oath that the ballot papers collected for 
Dr. Bi'Iicndra Swarup unattested and unmarked were attested by Principal 
■Surendra Mohan Saxena, Principal Raghubir Prasad Srivastava, Sri Jai Krishen 
Principal of Har Sahai Jagdamba Sahaf College, Kumari Ghosh Principal of Hari 
Krishna Girls’ College, Kanpur, Sri Ahmad Husain Magistrate and Sri O. P. 
Saxena Magistrate, who all were friendly to Dr. Brijendra Swarup and were 
under mis influence; Principal Saxena attested 416 ballot papers, Principal R, P. 
Srivastava 291, Principal Jai Krisben 155, Sri Ahmad Husaia Magistrate 68, 
Kumari Ghosh 52 and Sri Saxena Magistrate 40. At the time of arguments the 
ca.=ie in respect of Sri Saxena Magistrate was not pressed as the number of ballot 
papers attested by him wa.s rather small. The petitioner did not appear to know 
him even and was not sure whether he was a Magistrate or a Munsif, but the ca.se 
was pressed in respect of the other five; however, it is significant that the names 
of Principal Saxena, Principal Jai Kishen and Kumari Ghosh do not find a mention 
at all in para. 11 of the petition. 

26. One of the points taken by the petitioner in this connection is that the 
number of ballot papers attested by each of these officers is rather large and 
striking and supports the petitioner’s contention that unmarked and unattested 
ballot papers were collected and then got attested by such officers as were under 
the influence of Dr. Swarup. Now Dr. Swarup was certainly those days a member 
■of the Managing Committee of the Hari Krishen Girls’ College, Kanpur of which 
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Kumari Ghosh was the Principal, and also there appears to be at least some 
association between Sri Ahmad Husain Magistrate and Dr. Swarup, but the 
number of ballot papers attested by these two officers is not after all so large or 
striking as to attract the attention and it may safely be said that they must have 
made these attestations m the ordinary course and there need not be an inference 
that they went out of their way to attest these ballot papers in the absence of the 
electors to oblige Dr, Swarup, The number of ballot papers attested by Principal 
S, M. Saxena, Principal R. P. Srivastava and Principal Jal Krishen is consider¬ 
ably large being 416, 291 and 155 respectively, and also these gentlemen have 
associations with Dr. Swarup. Sri S. M. Saxena is the Principal of the Nawala- 
gani Higher Secondary School which is run by the Kanpur Municipal Board 
and he was appointed when Sri Devendra Swarup, son of Dr. Swarup, was the 
Chairman of the Education Committee of the Mumcmal Board and is, therefore, 
under an obligation to Dr, Swarup; he is a Saxena Kayesth just like Dr. Swarup 
and comes from Jhansi whence comes also a daughter-m-law of Dr. Swarup, and 
the suggestion on behalf of the petitioner is that this lady is of Principal Saxena’s 
family; Sri R. P, Srivastava Is the Principal of the P.P.N. Higher Secondary 
School, Kanpur, while Dr. Swarup is the President of the Managing Committee 
of this school; .similarly Sri Jai Krishen is the Principal of the Har Sahai 
Jagdamba Sahai Inter College, Kanpur and Dr, Swarup is on the Managing 
Committee of this College. But at the same time we have to note that the names 
of Principal Jai Krishen and Principal Saxena are not mentioned in para, 11 of 
the petition nor is the name of Principal Jai Krishen mentioned by the petitioner 
as one of those taking tea with Dr. Swarup in his drawing room; in para, 11 the 
name of Sri A. R. Bhatnagar Magistrate is also mentioned, but the petitioner has 
not referred us to any case in which Sri A. R. Bhatnagar may have functioned 
as the atte.sting officer. Then the number of ballot papers attested by Principal 
Saxena, Principal Srivastava or Principal Jai Krishen is after all not so very 
large us to attract any special attention or to lead to any irresistible inference 
that the ballot papers attested by them must have been collected unattested and 
unmarked. The number of electors of Kanpur was about 3000 and we do not 
know how many ballot papers were attested by any other of the attesting officers. 
In para. 12 of the petition the petitioner says that a considerable number of 
unattested and unmarked ballot papers collected in different districts were 
attested and marked at Kanpur, but no such attestation slips have been pointed 
out to us and the petitioner has confined his case to the electors of Kanpur only. 
Perhaps Principal Saxena, Principal R. P. Srivastava or Principal Jai Krishen 
attested more ballot papers than any other attesting officer but the only explanation 
possible for it is not their association with Dr, Swarup; an alternative explanation 
may be that these gentlemen may have been imbued with a greater sense of duty 
and social service and may have been more accommodating and considerate to 
the electors and may have made themselves more readily accessible to them for 
this labour of more love. 


27. Out of about 10,000 votes cast in this election the petitioner has selected 
about 1,000 including the cases in which these officers functioned as the attesting 
officers, and out of these about 1,000 attestation slips the petitioner has referr^ 
particularly to some 80 attestation slips in support of his contention that ballot 
papers were collected unattested and unmarked and were subsequently got 
attested by these particular officers. His contention is that in most of these 
cases the particular attesting officer lived or worked at a great distance from the 
house or place of work of the elector and yet the elector’s signatures are found 
to have been attested by that particular officer although the elector had other 
attesting officers nearer to his house or place of work; m some cases it is to be 
noticed that the elector has been identified by somebody for the satisfaction of 
that particular officer and the petitioner’s contention is that the elector in some of 
these cases must have been too well known to require any identification and even 
if he was not so well known to that particular officer he was well known certainly 
to other persons who were nearer at hand and could function as attesting officers, 
The reply may be that in these days of easy transport distances do not matter 
much, specially in the same city, and an elector may have reasons of his own for 
going to a particular officer and not to another nearer at hand; that other officer 
may be very busy or ve^ lazy and may not be so easily available: as to identifica¬ 
tion it may be that a friend may happen to be just present with the elector at the 
time of the attestation and may offer to identify him even though such identifica¬ 
tion may be not quite necessary. The attestation slip has got two portions; one 
is he declaration by the elector which is to be filled up, signed and dated by the 
elector and the other is the endorsement of the attestmg officer which is to be 
filled up, signed and dated by the attesting officer; some attestation slips have 
been pointed out to us in which the date of declaration has been entered by the 
attestmg officer himself, and some others have been pointed out in which some 
other entries of the declaration appear to have been made by somebody other 
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than the elector- the explanation may be that the elector did not care to mate 
these entries with his own hand and got them made by a friend or that he omitted 
to date his declaration and when the attesting officer found the date missing he 
put down the date with his own hand instead of formally asking the elector to do 
so. 


28. A few glaring defects have also been pointed out to us in some of the 
attestation slips; c.g. in one case we find two attestation slips of the same elector 
viz., Sri Virendra vindyarthi whose electoral roll number i.s 1978, and in both of 
them the attestation is by Principal R. P. Srivastava; in the case of a female 
elector named Kuldip Kaur, elector roll number 706, the attestation is wanting 
altogether; in the case of another female elector Srimati Gyanwati Verma, 
electoral roll number 386, we And that in the endorsement of attestation the 
attesting officer Principal Jai Krishen has mentioned the name of the elector as 
Sri Gyan Nath Verma personally known to him; in the case of Sri Sharda Prasad 
Saxena respondent No. 10 the attestation purports to have been made by Sri 
Hamam Shanker, Income Tax Officer, son-in-law of Dr. Swarup, but these 
signatures of Sri Harnam Shanker differ from his signatures on his own attestation 
slip with the electoral roll No. 563; the attestation in the case of Sri Kailash 
Behari Lai, electoral number 814, was by Principal R. P. Srivastava on the 
identification of one Gokaran Nath Srivastava, but in the endorsement of 
attestation we find the elector’s name as Gokaran Nath Srivastava and not 
Kailash Behari Lai; in the attestation slip of Sri J. Chopra, elector roll number 
ff48, We find no attestation at all; in the case of the elector with electoral roll 
number 763 we find the signatjires of the elector missing altogether and in the 
endorsement of attestation the name of the elector as well as of the identifier is 
given as Kanahya Lai Gupta. On behalf of the respondent no explanation has 
been attempted to be given in re.spect of these serious defects, but on behalf of 
the petitioner either no direct evidence has been led to show that in these several 
instances the ballot papers were collected unattested and unmarked and in the 
absence of any such evidence we may not necessarily conclude that these cases 
are of collection of ballot papers and it may be that these defects are only the 
result of gross negligence and carelessness on the part of the electors and the 
attesting officers, 


29. In view of what has been said above we are not quite satisfied that there 
was any collection of ballot papers in this case; there is certainly the suspicion 
that there may have been such a collection but this suspicion has not been sub¬ 
stantiated by the petitioner's evidence although the respondent’s evidence cither 
is not satisfactory enough to remove this suspicion altogether; however, suspicion 
is not proof and wc find that the fact of collection of ballot papers, thougn not 
disproved by the re.spondent, has not been proved by the petitioner himselL The 
case of the petitioner is that in this election the ballot papers were collected 
unattested and unmarked and this collection by itself amounted to undue influence 
as defined in section 123(2) of the Represenfation of the People Actj 1951 as it 
was an interference on the part of the candidates and their agents with the free 
exercise by the electors of their electoral right to vote or refrain from voting 
or to vote in a particular manner for particular candidates; the contention of the 
respondents is that there was no such collection and that in anv case the fact of 
mere collection would not amount to undue influence in the absence of specific 
evidence of the exercise of undue influence; our view is that the fact of collection 
itself has not been proved and so it is not necessary for us to determine as to 
whether the mere fact of collection, in the absence of any evidence of exercise of 
undue influence, would amount to undue influence. In a few instances the 
petitioner has sought to prove by direct evidence the fact of collection and of 
the exercise of undue influence and we have discussed all these instances above 
and found them not proved; no instance is relied upon in which undue influence 
may have been exercised without collecting the ballot paper, and we find that 
the corrupt practice of undue influence has not been proved in this case. No 
case of bribery has been proved, and no such case has been sought to be proved 
apart from the cases of undue influence discussed already; only two instances of 
bribery were mentioned in Schedule 11 of the petition, but no evidence worth the 
name was given in support of them; perhaps the petitioner alone came forward 
to say something on this point but his testimony appears to be mere hearsay, 
and on behalf of the respondent there is an absolute denial of bribery and we 
find that no bribery either has been proved. Our finding, therefore, on issue 
No. 6 is that it has not been proved that the corrupt practice of undue influence 
or bribery prevailed at the election or that the election in question was not a free 
election by any such reason, and we hold that the election is not liable to he set 
aside on any such ground. 
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30, Issue No. 1.—Section 117 of the Representation of the People Act, 1961 
lays down that the petitioner shall enclose with the petition a Government 
Treasury receipt showing that a deposit of Rs. 1,000 has been made by him either 
in a Government Treasu^ or in the Reserve Bunk of India in favour’ of the 
Secretary to the Election Commission as security for the costs of the petition, and 
In para. 29 of hLs election petition the petitioner says that this deposit has been 
made by him in favour of xhe Election Commission in the Kanpur Treasury and 
that the necessary Treasury challan is attached to his petition, The Election 
Commission appears to have accepted this deposit as sufficient and the respondents 
either did not in their written statements take any objection as regards this- 
security, except that the respondent No. 2 alleged vaguely that he did not admit 
the contents of para, 29 of the petition Even the respondent No. 10 did not take 
any such objection in his written statcmcnl. but subsequently an application was 
presented on his behalf on 31st January, 1953 saying that the deposit in question 
had been made not by the petitioner nimsclf but bv one Kailash Chandra with 
the money provided by others and as such the provisions of Section 117 had not 
been complied with; and it was on this application of the respondent No. 10 that 
this issue has been framed. The petitioner has stated on oath that he deposited 
the security in this case in the Bank through a messenger and there is no evidence 
to the contrary. The receipt which must have been enclosed by the petitioner 
with his petition is unfortunately not to be found with the record, but the 
petitioner has obtained a Credit Certificate from the Kanpur Treasury on 9th 
February 1953 and it is Ex. P,7; it certifies that a sum of Rs. 1,000 has been 
deposited by the petitioner under the head Revenue Deposit. Provincial, vide R.D. 
232, dated 28th June, 1952 as election petition fee. The contention of the 
re-jpondents is that the petitioner himself should have deposited this money and 
could not cause it to be deposited by another Perhaps the petitioner himself 
deposited the money and the man who actually made the deposit was his 
messenger only as stated by the petitioner, and in these circumstances it would 
be incorrect to ,say that the terms of Section 117 were not substantially complied 
with; this sanction does not say that the petitioner himself has to go to the Bank 
or the Treasury t<i make the depo.sit, and we find that the petitioner is not liable 
to be dismissed on this ground. 

31. Issue No. 2.—We have examined the verification of Ihe petition and we 
think that the verification made is proper except perhaps for the fact that the 
contents of para.s, 3, 5 and 7 have been verified to be true partly from personal 
knowledge and partly from information received without indicating the part 
verified from personal knowledge and that verified from information. However, 
this point is not of much consequence now as the petitioner has come into the 
witne.s.s box and has been cross-examined and from his statement we know which 
facts he meant to verify from personal knowledge and which from information, 
and this disposes of issue No. 2. 


32. Issue No 3.—In our order, dated 301h September, 1953 wc have already 
dealt with the question about the compliance or otherwi.se of the provj.sioiis of 
Section 83 by the petitioner as regards para. 15 of the petition and its schedules, 
and we have nothing further to add on this subject now. 

33. Issues No 4 and 5—Contention of the petitioner in paragraph 4 of the 
petition wa.s that one of the candidates for election, Sri Virendra Swarup 
respondent No. 6, was not of qualifying age on the date of nornination and as such 
was not qualified for being chosen us member of the Legislative Council; that his 
nomination paper was improperly accepted by the Returning Officer, that this 
Improper acceptance of the nomination paper materially affected the result of the 
election and that, therefore, the election was wholly void within the meaning 
of Section 100(l)(c) nf the Representation of the People Act, 1951. 

These allegations made in the petition were denied by the answering 
respondents. 

34. Factual part of this controversy was partly set at rest when respondent No. 1 
gave statement in writing that for the purposes of the case Sri Virendra Swarup 
might be taken as not of qualifying age at the time of nomination. The other 
answering respondents, j.e., respondents Nos. 2 and 3, did not make any such 
admission. Ordinarily admission of one respondent cannot be binding on other 
respondents having independent Interests but facts of this ca.sc are rather peculiar. 
Issues were framed after the aforesaid admission made by respondent No. 1, and 
because of this admission no issue was framed about the age of Sri Virendra 
Swarup. The counsel for re.spondents No. 2 and 3 was all along present and he 
did not press for inclusion of an issue on that point. It was never pointed out, 
throughout the proceedings, to the Tribunal that an issue regarding age was 
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necessary. It was only at the fag end of the trial when arguments of the 
petitioner and of respondent No. 1 were over that the learned counsel lor 
respondents No. 2 and 3 wanted to addre.ss arguments on this point. We, how¬ 
ever, think that because of their silence throughout the proceedings respondents 
No. 2 and 3 must be taken to have acquiesced in the position taken up by the 
respondent No. 1. Another alternative was to frame an issue on this point and to 
mve opportunity to the parties to lead evidence. Adoption of this course would 
nave unnecessarily prolonged the proceedings of the case without much gain 
to respondents No. 2 and 3 because of the admission of respondent No. 1, 
Dr. Brijendra Swarup, who is father of Sri Virendra Swarup. It is pos.siblc we 
might have adopted this alternative course, but as we are going to hold that the 
petitioner failed to substantiate that the result of the election was materiaRy 
affected because of the improper acceptance of the nomination of Sri Virendra 
Swarup, it would be shere waste of time to give opportunity to respondents 
No. 2 and 3 to agitate thi.s matter at so late a stage. This being so, we hold lor 
the purposes of this case that Virendra Swarup was not of qualifying age under 
Article 173 of the Constitution on the material date. 


35. The pleadings of the petitioner clearly disclosed that his case was of 
improper acccpt^ce ol the nomination paper under Section 100(1) (c) of the Act. 
But, before evidence ol the petitioner was recorded, it was very vehemently 
pressed from the side of the respondent No. 1 that In view ol a ruling of the 
Supremo Court, which we shall presently consider, the petitioner was precluded 
Irom producing any evidence on this point. We did not agree with this contention 
and evidence was recorded on this issue as well. 


Originally two sets of grounds were taken in the petition one pertinent for 
avoidance of the whole election and the other pertinent for the unseating ol the 
successful candidates. The High Court eliminated the latter set of grounds under 
circumstances described in the introductory part of this judgment. In the 
Supreme Court ruling (Durga Shankar Mehta Vs. Raghuraj Singh reported as 
A.l.R. 1954 Supreme Court 530) provisions of Section 100(1) (c) and of Section 
100(2)(c) arc considered and compared. The cases falling under the former 

f irovision will result in the avoidance of the whole election and those_ under the 
attcr provision will result in the unseating of the succes.sful candidate only. 
Contention of the respondents was that the evidence disclosed that the case was 
covered by Section 100(2) (c) and not by Section 100(1)(c) and that, therefore, 
because of the order of the High Court, dated 27th September 1964 the Tribunal 
was precluded from recording any finding on the point. 


We perused judgihent of the Supreme Court. It clearly draws distinction 
between the cases where the acceptance of the nomination paper was due to 
any mistake, carelessness, negligence or incorrect judgment of the Returning 
Officer and the ca.ses where want of qualification of a candidate was not apparent 
on the fkce of the nomination paper or electoral roll nor was it pointed out to 
him by nieans of an objection. It is held in that ruling that it would be improper 
acceptance of a nomination paper (1) if the want of qualification was apparent.on 
the electoral roll itself or on the face of the nomination paper and the Returning 
Officer overlooked that defect; or (2) if any objection was raised and encmiry 
made as to the absence of qualification in the candidate and the Returning Officer 
came to a wrong conclu.sion on the material placed before him. Therefore, if 
either of the two alternatives exist in the present case, acceptance of the 
nomination of Sri Virendra Swarup must bo held improper within the meaning 
of Section 100(1) (c), 

30. It is not disputed that the nomination paper was in primer order and that 
no objection was made by anybody within the meaning of Section 36(2). The 
mpy of the electoral roll (Ex. R2) which was admittedly filed along with the 
nomination paper, however, gave age ol Sri Virendra Swarup as 29 years although 
the minimum qualifying age under Article 173 of the Constitution was 30 years. 
This entry ol the electoral roll was sufficient to attract attention of the Returning 
Officer, which also appears from the two endorsements of the Returning Officer 
on the’nomination paper. One of these endorsements shows that certificate of age 
of Sri Virendra Swarup was filed along with the nomination paper and the other 
shows that the said certificate was returned on the date of scrutiny, It was 
contended from the side of the respondent that the certificate was filed without 
the same being called for by the Returning Officer and that the age given in the 
copy of the electoral roll was ol the year 1950 from which it could easily be 
calculated that age of Sri Virendra Swarup at the time of nomination was more 
than the minimum qualifying age. These contentions, in our opinion, have no 
force at all because the defect in age was apparent on the face of the electoral 
roll, the entries of which furnished conclusive evidence under section 30(7) of the 
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Act. This being so, the case clearly comes within the four corners of Section 
100(1) (c) of the Act. 

37. The only point that remains to be decided is about the effect of improper 
acceptance of the nomination paper on the result of the election. The relevant 
part of Section 100 is as follows:— 

"If the Tribunal is of opinion that the result of the election has been 
materially affected by the improper acceptance of any nomination, 
the Tribunal shall declare the election to be wholly void.” 

It is important to note that words ‘has been materially affected’ do not leave ■ 
any room for conjecture or speculation. These words clearly mean that material 
effect on the re.sult of the election must be positively proved and it is always for 
the petitioner to prove this by cogent evidence. Whenever this point cropped up 
before any election court it invariably held that the burden lay heavily on the 
petitioner. It is not use citing the cases decided by such courts after the, 
authoritative pronouncement of the Supreme Court (Vashist Narain Sharma Vs. 
Dev Charndra—A.I.R, 1954 Supreme Court 513) to the effect that:— 

‘The language of section 100(1) (c) is too clear for any speculation about 
possibilities. 'The Section clearly lays down that improper acceptance 
IS not to be regarded as fatal to the election unless the Tribunal is 
of opinion that the result has been materially affected’. 


and that 

‘Where the finding of the Tribunal that the result of the election has been 
materially affected is speculative and conjectural the Supreme Court 
will interfere with the finding in special appeal’. 

and further that 

‘Before the election can be declared to be wholly void under Section 100(1) 
(c) the Tribunal mu.st find that "the result of the election has been 
materially affected”. 


.and, 

‘These words seem to us to indicate that the result should not be judged 
by the mere increase or decrease in the total number of votes secured 
by the returned candidate but by proof of the fact that the wasted 
votes would have been distributed in such a manner between the 
contesting candidates as would have brought about the defeat of 
the returned candidate’. 


The Supreme Court realised the difficulty with which a petitioner is fac^ to 
attempting to discharge the burden cast upon him but found it equally dmcult 
to relievo him of the duty cast upon him by the mandatory provasions of law. 
Another relevant passage from that judgment may usefully be cited; 

‘The casting of votes at an election depends upon a variety of factors and 
it is not possible for any one to predicate how many or which pro¬ 
portion of the votes will go to one or the other of the candidates. 
While It must be recognised that the petitioner to such a case is con¬ 
fronted with a difficult situation, it is not possible to relieve him of 
the duty imposed upon him by Section 100(1)(c) and hold without^ 
evidence that the duty has been discharged.’ 

38 In the present case no evidence at all has been produced for discharging 
the burden which lay heavily on the petitioner. At the time or arguments, too, 
almost nothing substantial was said about the effect on the re^lt of the election. 
Whatever was said was simply conjectural and speculative. On the other hand 
it was shown from the side of the respondents that the result would.be found 
unaffected if the first test given in the judgment of the Supreme Court is applied 
Three kinds of cases are contemplated in that judgment first of which is relevant 
for our purposes and is as follows;— 

‘(1) when the candidate whose nomination was improperly accepted had 
secured less votes than the difference betwen the returned candidate 
and the candidate securing the next highest number of votes’. 
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The present case is fully covered by the case given above. Looking into 
column 10 of the Chart (E^xt, R7) which is the statement of the result of tho 
XK)11 and the transfer of votes we find that Sri Vlrendra Swarup got 9128S 
votes Including those that came to him by transfer. Sri Vaish got 95720 votes 
and Sri Tandon who is the last of the successful candidates got 192182 votes. 
Difference between the votes of Sri Tandon and Sri Vais comes to 96456 which 
la more than the votes of Sri Vlrendra Sarup so that even if all of the votes that 
came toj Sri Vlrendra Swarup had come to Sri Vaish his total number of votes 
would still have been smaller than the number of votes of Sri Tandon, and thua 
the result of the election would have remained unaffected. It is obvious that 
this method of calculation is based as an assiunption in favour of the petitioner 
and yet the result is against him. 

39. Therefore, in view of what has been said above, we find that Sri Vlrendra 
'Swarup was not of qualifying age at the time of noniination and that his nomi¬ 
nation paper was improperly accepted by the Returning Officer but we also 
"hold that the petitioner has hopelessly failed to substantiate his case that tha 
result of the election was materially affected by the improper acceptance of the 
.nomination paper of Sri Virendra Swarup. We decide the issues accordingly. 

40. Issue No. 7.—As shown above our finding on issue No. 6 is that the 

corrupt practice of bribery or undue influence h&s not been proved satisfactorily 
in this case, and ovn finding on issues 4 and 5 is that although in the case of the 
nomination of Sri Virendra Swarup respondent No. 6 there was improper 
acceptance of it by the Returning Oflficer yet this improper acceptance has not 
bron proved to have materially affected the result of the election. Because of 
these findings of ours we do not see any ground to declare the election to be 
wholly void under Section 100(1) or to grant the petitioner any relief and hia 
election petition must fail. ' 

During the hearing of the case the petitioner has charged the respondent 
No. 1 of the commission of an illegal practice defined in Section 125(3) of the 
Representation of the People Act, 1951 by the issuing of a leaflet Ext. P4 having 
reference to the election in question and not bearing on its face the name and 
address of Its printer and publisher The petitioner did not make any allegation 
about this illegal practice in hls petition or in his evidence, and all of a sudden 
Introduced this topic in the cross-examination of the respondent No. 1. 
Admittedly this leaflet is an appeal issued on baholf of the respondent No. 1 in 
this election and he paid the expenses of its publication and included them in 
ids return of election expenses but hls explanation of the absence of the name 
and address of the printer and publisher on its face is that the copy produced aa 
Ext. P4 is only the proof copy and not the final copy in which form it was 
issued and distribute, the implication being that the final copy as issued and 
distributed bore on its face these particulars alright. From the appearance of 
Ext. P4 there may be some ground to suspect that it is not a proof copy but Is a 
final copy as brought out and distributed, but in the absence of any other 
evidence on this subject we have only the statement of the respondent No. 1 
on oath that it is a proof copy and not any one of the leaflets actually published 
and distributed in the constituency. As regards the issuing of such an appeal 
also we have only the admission of tho respondent No. 1 in his cross-examina¬ 
tion and no other evidence, and in all fairnes.s to the respondent No. 1 we have 
in these circumstances to accept or reject his statement as a whole and not piece¬ 
meal; It is not open to us to accept the part of his statement that such an appeal 
was issued on his behalf while rejecting the other part that Ext. P4 is u proof 
■copy only. The petitioner has given no evidence to explain how and when he 
came by Ext. P4, and there is no evidence on hls behalf to show that Ext. P4 
is one of the copies actually brought out and put into circulation. In ^ese 
circumstances we are not satisfied that any such illegal practice is proved to have 
been committed in this election. 

41. Another point taken by the petitioner at the time of arguments is that by 
getting Sri Virendra Swarup nominated in the election Dr. Brijendra Swarup 
practised fraud upon the electors inasmuch as the electors were Induced to 
vote for a candidate without the necessary qualification of age and this fraud 
amounted to undue influence within the meaning of Section 123(2) by interfer¬ 
ing with the free exercise by the electors of their electoral right' hi^s coinention 
Is that as such it was a corrupt practice committed by Dr. Brijen^a Swarup 
who should be dealt with suitably for it. In para 8 of the petition it ■was 
certainly alleged that Dr. Swarup got Sri Virendra Swarup nominated fraudu¬ 
lently with full knowledge that ho was not of the required age, but nowhere in 
4he petition was It contended that this alleged fraudulent act of Dr. Swarup 
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fo ij*flwenc«i within the meaning lof Section 123(2), and after 

^^mgueTpOUT'ijest coMideration we 'are -not satisfied that 'thfg act cona- 
r,^OTBapVKra«tIce of undue infiuOtice. Sri Virendrk Swarup kppears to 
iljelowiao years -of age in this electiop,'and this fact mu.st have been 
r . P ^Dr^^arup ahd must have been Ivithin his special Icnowedge as 
4h<S[ rHighii School Examination Cerlifidate of Sri Virepdra Swarup 
'psiiowep-thfit h^ WeSj below 80 years of age In the election and Hhe electoral roll 
,^o sjiowedrtjie spnie lihlne, and yet for the purposes of the election Dr. Srljendra 
,Swapup went out-of his way to swear lan affidavit that Sri Virendra Swarup was 
born -m, 19?1 gnd not in 1925, and with the help of this .affidavit Sri Virendra 
Swarup’s -datei of, birth was got changed in the High School Examination Certifi¬ 
cate Ext. P4, and the amended certificate was produced before the Returning 
Officer in support of the fact that Sri Virendra Swarup had really attained the 
qifalifying age of, 30 years, and thereby the Returning Officer was persuaded to 
acpeptfhis-noiffinatipn. In Vfiew of the concession made In this case by the res¬ 
pondent .No. .1 as regards Sri Virendi-a Swarup’s age it iiiay reasonalfly be con¬ 
tended th^t the affidavit filed iby him before the U.’P. Board pf Education aa 
regards gri, Virendra Swarup’s date of birth was false and that he acted fraudu¬ 
lently in getting his son nominated, but the question is whether this fraud, if 
any, interfered in any way with the free exercise of the electoral right in this 
election apd coMtituted the corrupt practice of undue influence within the 
meaning (Jf Section 123(2). Perhaps the conduct of Dr. Swarup in swearing the 
affi(^avit khd ip g^fttihg his son nominated was fraudulent, but we are not satis¬ 
fied that tigs fraud; if any, Interfered in any way with the electors free exercise 
of tlj^eir electoral right or constituted the corrupt practice of undue influence as 
defined in the Represents^ion of the People Act, 1961. By the nomination of Sri 
Virendra ^warup who did not possess the statutory quahflcation the electors 
were certainly afforded the opportunity to vote for him, but it was a mere ffivi- 
tation to the electors to vote for him and their freedom of choice to vote or not 
to vote for him was in no way interfered with; inspite of Sri Virendra Swamp's 
nomination the electors had perfect liberty to vote for other candidates In pre¬ 
ference fo him gnd, this liberty ,was not encroached upon in any way. Our flncEng, 
therbfopo, is 4hat although Dr,. Swarup’s act of, swearing the affidavit'in question 
thereby and getting Sri Virepdra ^warup nominated .nlay be open to some 
critidsm, ,we do not think that it was even an Indirect interference-or an attempt 
to interfere ,witji the free exercise of the electoral right and as such it does not 
constityte any corrupt practice on the part of Dr. Swarup. 


42i- In *vie\Sr of all thit has. been ^aid above we would dismiss the election 
petition, but because bf the sbmewhat peculiar circumstances of this case we- 
would. order the parties to pay their, own costs rather than a?k tfte petitioner to- 
pay the costs of the contesting respondents ,in whole or even in part. 

(3d.) M.-’U. Fabuqi, (Sd.) Sahan, 

Judicial Member. Chairman. 


The loth DecemOer;. l«55. The 10th December, 1065. 

Per A. Sanyal. 

43, I had the advantage of reading the Judgment of my learned colleagues^ 
but I am unable to agree with ffiem on some very vital points. I shall confine- 
my Jiidgmb’nt ffiily to such points in whjch there is difference of opinion. 

44. This, case Rap been very ’badly ^ conducted by the petitioner and haa 
therefbre caused-great difficulty in deciding It and coming to the truth. The- 
petition itself had beep very badly dratted and there are many defects in it. 1 
nave not taken a very strict view of the pleadings in this case as in rny opinion. 
m election cases it is not a matter between a party and party but is a matter 
of public importance inasmuch as all the electors are interested in the result 
and in fact it is the duty of the Tribunal to see that facts are allowed to come in 
and not excluded out of consideration, particularly In a case where the allega¬ 
tion is one of extensive prevalence of cormpt practice. I have, therefore, 
approached the case from p liberal point of view. 

46, I shall dekl with issue No. 6 which relates to undue Influence alleged to- 
have been exercised by resbondeint No. 1. It Is said that respondent No. 1 is a 
very influential person and by the fexercise of that influence he collected a 
large number bf ballot papets which had been sent by pbst to the various electors 
in the constituency. ‘If is further alleged that he and Ms workers and, agents 
after collecting them got the baUot paperk marked and' attested at .Kanpur. I’he- 
question to be decided is whether the collection of unattested and unmarked 
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ballot papers by the respondent and his agents and workers and subsequently 
marking them as the respondent wanted, amounted to undue influence under the 
Representation ot the People Act. The definition of undue influence is given in 
Section 123(2) of that Act. It reads as follows: — 

“(2) Undue influence, that is to say, any direct or indirect interference or 
attempt to interfere on the part of a candidate or his agent, or of any 
other person with the connivance of the candidate or his agent, 
with the free exercise of any electoral right;” 

There are two provisos added to this deflnition. The first proviso (a) begins 
with the words— 

"without prejudice to the generality of the provisions of this clause," 

and then goes on to say that any one who "(i) threatens any candidate or any 
elector or any person in whom a candidate or an elector is interested, with 
injury of any kind including social ostracism and excommunication or expulsion 
from any caste or community; or (ii) induces or attempts to induce a candidate 
or an elector to believe that he, or any person in whom he is interested, 
will become or will be rendered an object of divine displeasure or spiritual 
censure, shall be deemed to interfere with the free exercise of the electoral 
right of such candidate or elector within the meaning of this clause;”. 

46. It is clear that the generality of the definition of undue influence is not 
taken away by these provisos. It has been argued by the learned counsel for the 
petitioner that the provisos are only illustrative and do not take away the 
generality of the deflnition of undue influence. I agree with this argument. 

47. It has been proved in this case that Dr. Brijendra Swarup respondent 
No. 1 is a very influential person. I may say that during the arguments of this 
case his learned counsel said that he was an influential person but he did not 
exercise undue influence over the electors and he sought in his arguments to 
make a distinction between due influence and undue influence. His argument 
was that a person who has influence is entitled to use that influence to persuade 
voters to vote for him at an election and it is only when he exercises undue 
influence that it becomes a corrupt practice. This proposition of the learned 
counsel for the respondent cannot be disputed. In the present case I am of the 
opinion that the collection of ballot papers from the electors and marking 
them as the respondent desired and getting them attested by persons of his 
choice, was on accoimt of not due influence but undue influence exercised on the 
electors. 


48. fee voting in this constituency was by postal ballot and the rules made 

under {he Representation of the People Act provide that the Returning Officer 
shall sdnd the ballot papers to the electors in envelopes with instructions etc. I 
will not quote the various rules but I shaU refer to rules 06, 66 and 67 onwards, 
fee gist of these rules is that when an elector receives ballot paper he shall 
record his vote thereon and sign the declaration before an attesting officer. He 
shall then place the ballot paper in the envelope supplied by the Returning 
Officer, close the envelope and place it in the cover and send the cover to the 
Returning Officer within the time prescribed. The words used in these rules are 
‘shall’ It has been argued on behalf of the petitioner that this ‘shall’ is mandatory 
and it is the elector who should do all these things. It has been argued on 
behalf of the respondent that the word ‘shall’ here is not mandatory but directory 
and thd elector is entitled to have this done by any other person. It has been 
argued by the learned counsel for the respondent that even if ballot papers 
were collected and marked by the respondent or his workers and agents the 
mechanical act of marking may be by the respondent or his workers, but if the 
ballot papers were given voluntarily, it did not take away the free exercise of 
the franchise by the electors. In support of this contention the learned coupsel 
for the respondent has referred to Madras case reported in Hammond Elfehtion 
Cases, 1920-35 pages 485-488. That was an election to the Council of Slate 
held in 1926. I have carefully perused the judgment of that case but with the 
greatest respect I beg to differ from the conclusion arrived at by the learned 
Commissioners in that case and I shall give my reasons for dissenting from that 
judgment. ‘ ^ 

49. It appears that Diwan Bahadur Sir S.R.R. Annamalai ChettiyaT,- tha 
respondent in that case, through his workers and agents collected voting papera 
from a large number of voters, brought them to Madras and under the Instruc¬ 
tions of the respondent they were marked giving the first preference to hiffiself 
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(Respondent) and further first and second preferences were marked according to 
the desire of the respondent. On these facts which were assumed for the 
purijose of that case to be correct, it was argued by the petitioner’s counsel in 
that case that the collection of the ballot papers by the respondent interfered 
with the free exercise of their franchise by the voters and that there had been 
no free election by reason of the large number of cases in which undue influence 
had been exerted by and on behalf of the respondent. 

60. 'The learned Commissioners in that case divided the allegations into two 
parts, the first relating to the collection and marking of the ballot papers in favour 
of the respondent himself and the other being the marking of the preferences by 
the respondent on the said ballot papers. Regarding the first class of cases, the 
learned Commissioners in their judgment said as follows: — 

"We are not satisfied that in the first class of cases it can be said that there 
had been any interference with the free exercise of electoral right. It 
may be that a voting paper which is marked not by the voter but by 
somebody else Is invalid as a vote, but if the voter permitted the 
marking to be done by somebody else and the vote is marked In favour 
of the person for whom he expressed his intention to vote, it is difficult 
to see now the freedom of voting had been interfered with”. 

They further said— 

"We are not prepared to hold that the mere fact of somebody other than the 
voter putting in the mark on the voting paper itself amounts to an 
interference with the free exercise of the voter’s electoral right, 
irrespective of the question whether or not the mark was put in 
conformably to the wishes of the voter.” 

Regarding the second t^e of cases the learned Commissioners observed that it had 
caused them greater difficulty, but they say— 

“But we are prepared to assume for the purpose of arguments that such 
conduct may amount to undue influence”. 

’They however held that for the purposes of that case it would not affect the elec¬ 
tion of the returned candidate because the persons against whose names preferences 
were marked by the respondent had not been returned and were unsuecessfuL 
■This result was possible because according to the law then In force it was the 
corrupt practice committed by the return^ candidate which will be looked into 
in order to decide the question of his election. I may note here that the law 
enacted In the Representation of the People Act 1961, is different. Section lOO is 
divided in two parts. Sub-section (1) of Section 100 deals with cases where the 
Tribunal is entitled to declare an election to be wholly void; whereas Suh-section 
(2) deals with cases where the Tribunal has to declsue the election of the returned 
candidate to be void. This distinction was not present in the law when the Madras 
Case referred to above was decided and this is the most important distinction 
which has to be borne in mind in accepting the decision of the Madras Case for our 
guidance in the present case. 

51. The petitioner’s Counsel has produced before us a book named ‘the Indian 
Candidate and Returning Officer’ by Hammond, published in 1926, There at page 
329 appendix II B rules regarding voting by post are given; I shall quote the 
relevant rules regarding that matter. 

Rule 1 says that the Returning Officer shall send by registered post to each 
elector a ballot paper etc. 

Rule 2 says that on or before such day as may be appointed by the Local 
Government in this behalf, but not later than 5 p.m. on that date, each elector 
desirous of recording tils vote shall sign his declaration on the back of the ballot 
paper in the presence and at the office of an attesting officer and the attesting officer 
shall thereupon attest his signature. 

Rule 3 says that the elector shall then proceed to a place set apart for that 
purpose by the attesting officer and there shall record his vote on the ballot paper 
m accordance with the instructions therein and after placing the ballot paper in an 
envelope and closing the same shall deliver it to the attesting officer. 

Rule 4 provides for cases where the elector himself is unable to mark the ballot 
paper on account of physical defect or illiteracy. 
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Rule 5 provides that the attesting officer shall as soon as possible after 5pm 
of the day appointed as the latest date for the attestation of b^ot papers, despatch 
all the envelopes so delivered to him to the Returning Officer by registered post 
in a packet securely sealed with his oflSclal seal and shall also enclose a hst of the 
electors whose ballot papers be has attested. 

In the face of these rules the collection of ballot papers by the respondent m 
the Madras case was altogether illegal and the facta given in the judgment do not 
disclose how these ballot papers were sent to the Returning Officer It does not 
appear that the ballot papers were sent by the attesting officer There was a 
flagrant disregard of the rules by the respondent and I am unable to see how in 
these circumatances the ballot papers, rather the votes, were ever considered, I 
am unable to agree with the decision of the learned Commissioners that the mere 
act of marking the preferences for the respondent by the respondent himself is of 
no consequence In my opinion it will be putting too innocent and charitable an 
mterpretation on the conduct of the respondent in that case. I am unable to hold 
that when the candidate collects ballot papers in utter disregard of the rules and 
marks them himself, it is no mterference with the right of franchise as provided 
in the rules. I may note also that the learned Commissioners m that case divided 
the marking of ballot papers mto two parts, one legal accordmg to them and 
another illegal and amounting to corrupt practice, they accepted the good part and 
rejected the Illegal part. In my opinion this approach is incorrect and if is not 
permissible to divide one transaction like this and hold that it was good and valid 
m law. 

62. I shall now consider the facts of the present case in order to decide th® 
g^uestiOn of undue Influence. The respondent No. 1 is admittedly President of the 
Bar Association at Kanpur and is an Advocate of about 55 years standing. He has 
been a member of the Legislative Council for about 10 years. He was Chairman 
of the Mumclpal Board or Kanpur He la President of the Trust Managing Com¬ 
mittee D A V. College He is Ih'esident of the P.P N. Intermediate College, Dean 
of the Faculty of Law of Am-a Umverslty since 1929, Head Examiner in Law of the 
Agra University. His relations and friends, for example Sri Shlvakumar Lai Sri- 
vastava and Principal Kalka Pd. Bhatnagar are members of the Intermediate Board 
of U.P. and one of ms sons is a member of Intermediate Board of U.P. and Sri KaUta 
Pd. Bhatnagar is an important member of the Agra Umversity. I neM not give 
more details as my learned colleagues have done so in their judgment. As I have 
stated above, it is not demed that he is an influencial person. It is said on behalf 
of the petitioner that a large number of examinarships in the Agra University and 
Intermediate Board were in his gift and there is some evidence that examinerships 
were offered to some electors from whom ballot papers are said to have been 
coUected, When I'deal with the Indivldu^ witnesses I shall discuss this matter 
further. There is Ao doubt that if the respondent No. 1 'Wished he could appoint 
examiners for the various examinations in the Intermediate Board and in the Agra 
Umversity It is also apparent that he could take away examinerships if he so 
wlBbe<l It is in this sphere of influence that he collects the ballot papers The 
petitioner’s case is that this influence was misused by the collection of ballot 
papers. If it was a mere exercise of ‘due’ Influence, it was not necessary at all to 
collect the ballot papers because on account of his influence and on account of his 
canvassing the voters would vote for him. But the collection of ballot papers takes 
it beyond the scope of ‘due' influence and becomes 'undue’ influence I have already 
given the gist of the rules and I may repeat again that it is the duty of the elector 
to mark the ballot paper according to their own desire and send them to ffie 
Returning Officer. Inis is the mandatory provision of the rules When a candidate 
asks a voter to act against the provisions of the rules and himself violates those 
rules, it could not be taken to be an innocent act on the part of the candidate and 
his agents The ballot papers are evidently collected because the candidate wants 
to have a control over the votmg, he puts mtirks on the ballot papers as he desires 
and then gives it to the Returning Officer. Therefore as soon as he collects the 
ballot paper he takes it beyond the control of the elector to vote as he desires and 
takes away his right to change his mind and vote for another candidate or not to 
vote at all The elector evidently submits to it because of the threat, inducement 
or advantage offered to him as In ordinary circumstances he would not part with 
the ballot paper. The demand by the candidate or his agent of the ballot paper 
from any voter is very improper to say the least. Jagat Narain in his book on Law 
of Election^ 1937 Edition in noticmg the Madras Case referred to above, namely 
Hammond Election Cases, page 484, said as follows;— 

'The system of voting by post has been prescribed only in a case of consti¬ 
tuency the electors of which are hierate. It was at an election in the 
Coimcll of State m 1926 that the defects of the postal system of voting 
were brought to notice”. 











Then he refers to the Madras case mentioned above. There is no doubt that this 
system of postal ballots can be abused and in my opinion, has been abused In this 
case, I am of the opinion that If ballot papers were collected as it is said that they 
were collected, it was under undue influence and the electors were not able to 
exercise their right of franchise as defined in section 79(d) of the Representation of 
the People Act. I may add that the law and the rules prescribed a certain proce¬ 
dure to be followed in recording votes by the electors and if this procedure Is not 
followed and Is disregarded then it will not be recording vote in the manner pres¬ 
cribed by law. In the present case ballot papers were collected unattested and 
unmarked and subse(juently the candidate or his agent put the marks and got 
them attested. This is not the prescribed procedure for recording votes in postal 
ballot system. The electors did not therefore vote according to the prescribed pro¬ 
cedure and in law they did not express their intention in the manner prescribed, and 
an intention not duly expressed is in the same position as an intention not expressed 
at all. Vide A.I.R. 1966, Supreme Court, page 233 at page 248 paragraph 36. 


53. It has been argued by the learned counsel for the petitioner that if a can¬ 
didate or his agent were to collect ballot papers from voters in ordinary election 
from polling station and if such voters did actually and voluntarily hand over their 
ballot papers to the candidate who later on put them in the ballot box of his own, it 
Will amount to major corrupt practice as provided in section 123 of the Represen¬ 
tation of the People Act and the taking away of ballot papers from the voters 
where there is postal baUot system Is almost tantamount to removal of ballot paper 
by the candidate or his agent and putting it in the ballot box themselves. Imis 
argument Is based on an analogy and may not be exactly applicable in this case. 
Unless the legislature provides that collection of ballot papers amounts to corrupt 
practice, I am unable to hold on this analogy that mere collection of ballot papers 
la a corrupt practice. In the present case however as I have stated above 1 have 
no doubt in my mind that the collection of ballot papers was due to undue in¬ 
fluence and I hold accordingly. 


54. I may here just refer to the provisions of postal voting in England as 
enacted jn the Representation of the People Act, 1949. This method of voting is 
for those persons only who are unable or likely to be unable to go In perdbn to the 
polling station for various reasons given in that statute. It is also applicable to 
persons voting as proxies for service voters. The procedure Is similar to the proce¬ 
dure as provided in the Indian Act. Under English rules ballot papers are Issued 
by the Returning Ofllcer with instructions printed on them and Instruction No. 4 
says— 

"Vote by marking the ballot paper on the right hand ^ide aqrosa opposite 
the name of the candidate for whom you vdte." 

Rule S says— 

"Insmedlately after voting you must place the marked baUot paper in the 
enclosed small envelope marked ‘A’ and fasten it up. You must then 
place the envelope marked ‘A’ together with a declaration of^ the 
identity in the larger envelope marfed ‘B’ addressed to the Returning 
Officer and despatdi It by post without delay”. 

There also the rule enjoins that the voter must mark the ballot paper and' must 
clo.se it in the way described above and send it to the Returning Offlcerf 

Schofield in his book on Local Government Elections, 3rd Edition, 1964 at page 
224 says as fellows: — 

“A ballot paper sent to a person for the purpose of voting by post shall not 
be deemed to be duly returned unless it is returned m the proper 
envelope so as to reach the Returning Officer before the close of the 
poll and Is accompanied by the declaration of the identity duly signed 
and authenticated.” 

It will thus appear that great importance has been attached to the returning of 
the ballot paper to the Returning Officer in the proper envelope and in the proper 
manner prescribed by the rules, otherwise it will not be deembd tcj be retimned. 
I have referred to this only to show that this special kind of voting by postal baRot 
must conform to the rules and there should be no laxity about it. 

66, I shall now deal with the question whether the respondents collected ballot 
papers unattested and unmarked and later on marked them as they wished and 
delivg'ed them to the Returning Officer. The decision on this 'point Is not free 
from difficulty, particularly because the case has been very badly conducted and 
mismanaged on behalf of the petitioner. On account of his negligence his case was 
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prematurely closed and he could not produce all the evidencerthat he* Wanted to 

E reduce. Further his absence frqm court enabled the respondent NOi 1 to produce 
1 one dhy 7 witnesses Who were, nOt crossnexamined; The state of oral evidence 
Is therefore rather unsatisfactory- I have however dealt with such evldbnce^as has 
been produced by the petitioner and the respondent regarding this matter of collec¬ 
tion of ballot papers and delivering theip to the Returning Officer. ■ J shall take up 
the question ot collection first. But beiore I do so itids necessary to consider'one 
aspect of the case which is pf some importance. The -case set up^ by the petiiioner 
is that the election has not been a free election by reason that the corrupt practice 
of bribery and undue influence ejctenaively paevailed at the election. The argument 
of the petitioner’s learned counsel is that where the allegation is.of extensive pre¬ 
valence of' corrupt practice, the petitioner is entitled to give evidence Of corrupt 
practice generally alleged by him even if the names of persons on whom yorfupt 
practice was exercised or the place where it wasj. exeacised ard not specifically 
-alleged in the petition. Two cases have been cited by him on this point. Qpe of 
these cases is reported in 3 Election Law Repopl;, page 71, where an: Election 
Tribunal held as follows: — 


In the lidt'Of corrupt practices accompanying-the elfection petition'in, Which 
allegations of undue influence and threats of ostracism'on votes, hive 
been made, it is not incumbent on ther petitioner to'State th^ nanies 
of the voters on whom these alleged practices have been practised". 

56. Another case cited by the learned counsel for the petitioner is rppqrted in 
Doabia, Vol. I, page 3, point No. 13 where a similar ojup^on l^ad be^n expressed 
regarding names of places not belpg^ given hr' tpe petition. Oijk the -auftiority i of 
these cases, the petitlBner’s learned coi^'sel, has argued tha^ tlje .omission of' the 
names of etftain colleges where cofleptiop'of baUot papers wer^jfnade^.tbemaines 
of which institutions are not giverr in the petition, does not preclijdo the petitioner 
from giving evidence of corrupt practice prac^ed in o^lte institulloQE also. It 
seems to me that for fair trial of this case it will', not be, proper if such evidence 
is excluded from consideration. Where these witnesses wera-produced no obiection 
was taken and they were allowed to, be examined before the TripunaL 'I^e/wit¬ 
nesses were cross-examined and the respondent No. 1 has py/oduced ^ witnesses to 
rebut the evidence of the petltldnep so.given. In this state,of affairs, it will ppt be 
doing Justice .to the case if this evidence is excluded. ,The argument of the pesPun- 
dent s Idarhed counsel on this question is based more on. technicality Tthaii-, ofl 
substance. The case is not only between the petitioner and respondent but -it is In 
the interest of the voters of. the entire Constituency. I am (therefore of the- opjmon 
that in’the Interest of justice I will into consideration that evidence alsp, 

57. Collection of ballot papers have been made, according to the petitioner—tin 
tha following places 

1. In the Bar Association arid the'Court Compbund of-Karipur. 

2. B.’ D. College, KattpUr. 

3. K. K, College, Kanpur. 

4. D.A.Vi College, Kanpur and 

6, from certain Individuals in Arya'Wagar and other places in ^faij.pur., 

I shdll take up &ese one by one. Regarding collection of bdllot papets ,ln Ihe Bar 
Association and Court compound, there is the statement of the petitioner Who ‘says 
that he saw them bemg collected byithe respondent No.--l who was ac(;omp.anled by 
his sons Sri Devendra Swarup and Sri'Virendra Swarupr In cross examination he 
mentions a few names of lawyers from -whom such' collection was made. There ia 
po other oral evidence on this point by the petitioner. In fact the argument of the 
learned counsel for the respondent is that no lawyers have been produced and- the 
list of witnesses filed by the petitioner does not contain the names of any lawyers 
named by the petitioner In the witness-box. It is true that the petitioner has not 
produced any lawyer, but the difficulty In his way was that he coUld jiot produce 
any lawyer, as the respondent- No. I was the Presidept qf the Bar Ai'sociation. He 
reUes however on tertaiir attestation slips which he has shown fo this'Tribunal, 
In rebuttal the respondent has product one. witness namely Sri Gokul Prasad 
Khanna R,W:1, This gentleman is an Advocate and Joint Secretary of the, Bar 
Association at Kanpur. In his statement this witness says that Mis ballot pbpet' was 
not collected by the respondent but that he signed the ballot'pape^ got it dhly 
attested by some Civil Judicial Officer and sent it to the Retproing Qfnfcer. 'There 
Is no cross-examination of this witness because the petitioner and his coimsel were 
absent. Bat on behalf of the petitioner the attestation sljp -'of this witness hris been 
producei R appears from that slipdhat Sri Gokul Pr^ad Khanna’i ballbt paper 
was attested by Sri Surendra Mohan Saxena, one of the persons jVho is,^lleged to 
ba the wrkal: and helper-of r^ipbndent No. 1.' The aiip farther ifhoiys that this 
Advocate was identified by one Kahan Chand who is a clerk in the KA.V. College, 
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Kanpur. The evidence of this witness is therefore not acceptable as disprovinir 
collection and it is further worthy of notice that an Advocate of the Kanpur Court 
who is Joint Secretary of the Bar Association has to be identified by a clerk working, 
in the D.A.V. College. It seems to me that the fact that a person under the 
influence of the respondent No. 1, namely Sri Surendra Mohan ^xena, attests this- 
witness’s ballot paper and the further fact that he is to be identified by a clerk of 
the D.A.V. College, shows that it will not be safe to rely on the uncross-examined 
statement of this witness. The respondent No. 1 has of course denied collection 
generally, but he is an interested party. This is the evidence regarding collection of 
ballot papers in the court compound. It is argued on behalf of the respondent that 
regarding collection of ballot papers from lawyers in Kanpur, there is no direct 
evidence as to the inducement given to these lawyers. It has been said by the 
petitioner that the inducement was that they will be made lecturers in law In 
D.A.V. College, Kanpur, they will be given examinerships in law in the Agra, 
University through the influence of respondent No. 1. There is no direct evidence 
about it except what the petitioner has said in this matter. It is not unlikely, in' 
fact I think it is very likely, that lawyers would like to have law lecturerships and 
examinerships in the Agra University, and if that be so, there was no doubt undue 
influence exercised on them and by that undue influence ballot papers were- 
collected from the lawyers. There is evidence that two la-wyers of Kanpur viz. Sri 
Sree Kishen Kapur and Sri Ganguli were appointed law lecturers in the D.A.V. 
College in August or September 1053. 

58. 1 shall now take up the question of collection in the S. D. College, Kanpur. 
The evidence on this point is of the petitioner who has no personal knowledge, but 
he says what he heard about this collection. The positive direct evidence on thla 
point Is that of Sri H. N. Misra P.W.3. This witness Is on the staff of this College 
In the English Department. He says that he was an elector and about 30 member*- 
of the staff of this College were electors in this constituency. He says most of 
these electors gave away their ballot papers to respondent No. 1 personally, but 
that he refused to deliver his ballot paper. He further says that Dr. Brijendra;- 
Sarup himself came to the College to collect the ballot papers. It Is no wonder Jf 
he himself came to collect because there are about SO voters In this College. Thl» 
witness says that baUot papers were handed over to Dr. Brjjendra Swarup In his: 
presence. He says that several members of the staff canvassed for him, the most 
prominent persons being Sri Ajodhlya Nath Sharma, Professor Sharda Pd. and 
Professor Srivastava, He further says that the canvassers canvassed for him by 
telling the members of the staff that it was in the Interest of the College that the^ 
electors should vote for Dr. Brljendra Swarup and should make over tnelr baUot 
papers imattested and unmarked. He further says that these canvassers told the 
electors that they can get examinerships through Dr- BriJeiJdra’ Swarup only 
because he was very powerful in the Agra University and ttfe U,P. Intermediate- 
Board. These canvassers were not only examiners but were klso candidates for 
convenership for Board of Studies of ■file Agra University. This witness further 
says that Dr. Brljendra Swarup himself approached him for his vote and asked hlnx 
to give his ballot paper unattested and pnmarked. But this witness refused, where- 
uwn Dr. Brljendra Swarup remarked that perhws he did not care for examiner- 
ship. The witness replied that he certainly did not care for examlnershlp if it 
came to him by the surrender of his democratic right. This evidence if believed- 
goes the whole length of proving the collection of ballot papers by the respondent 
and his workers, the Inducement that was given to these electors and the threat 
mven to this witness by Dr. Brljendra Swarup himself. This witness says that Dr. 
Brljendra Swarup came to the room of the Principal of the College Sri L. C. Tandon 
who had called some members of the staff in his room and he himself was one of 
then>- He says further that Principal Tandon Is of the party of Dr. Brijendra 
Swarup and belongs to his caucus. 

69. The evidence of this witness has been challenged by the respondents’^ 
counsel on the ground that there is no corroboration. No other member of the 
staff of this College has been produced by the petitioner. It is also argued that 
the name of this witness finds place in the manifestos of the petitioner and of Sri 
B. L. Vaish. It Is also argued that he is a member of the Managing Committee of 
K. K. College of which Brahma Nand Misra Is the President and Pt. Brahma- 
nand Misra is a supporter of the petitioner. To contradict the evidence of this 
witness the respondent No. 1 has produced two witnesses namely Sri L. C. Tandon 
R.W.6 and Sri AtadWya Nath Sharma R,W.6. Sri L. C. Tandon says that he wax 
the Principal of S. D, College Kanpur. He was an elector but was not interested 
in any candidate and did not suppiort any one. He denies that Dr. BrUendra 
Swarup ever came to the College. He also denies that teachers of that College 
gave their ballot papers -to Dr. Brijendra Swarup in his presence imattested and 
unmarked. He further says that it is not a fact that he exercised ilitdue InfiUen^ 
on Sri Sheo Narain Verma a member of the staff of that College. He denies in 
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fact everything that has been said by Sri H. N. Misra. This witness was not 
cross-examined but we must take into consideration that he was principal of a 
College and had to deal with the U.P. Intermediate Board over every matter in 
connection with the College and Sri Shiva Kumar Lai Srivastava and Principal 
Bhatnagar, who were of the same caucus as Dr. Brijendra Swarup, were in¬ 
fluential members of the Board and it is not surprising that he would come 
forward to support the respondent No. 1 in this case. He is still the Principal of 
that College and has to deal with the members of the Intermediate Board over 
which body reswndent No. 1 has great Influence through Sri Shivakumar Lai 
Srivastava, Sri Bhatnagar and his son who was member at that time. I have no 
doubt in my mind that Sri L. C. Tandon cannot go against respondent No. 1 and 
displease him. 


60. The other witness produced by the resjwndent No. 1 to contradict Kri 
H. N. Misra is Sri AJodhiya Nath Sharma. He is on the staff of the S. D. College 
and was Head of the Hindi Department. He has been a member of the Board of 
Studies in Hindi in the University of Agra. He says that he was not a worker or 
canvasser of respondent No. 1. He further says, “I do not know if Dr. Brijendra 
Swarup visited our College in the election days”. He further says, "I was never 
called by the Principal for any such purpose". He denies that he went to the- 
Principai’s room with Sri H. N. Misra. He further denies that he collected any 
unmariced and imattested ballot papers in this election. In common with other 
witnesses of the respondent this witness was not cross-examined because the 
petitioner and his counsel were absent. In the absence of any cross-examination, 
the petitioner has been able to show that the attestation slip of this witness was. 
attested by Sri Surendra Mohan Saxena who is the worker and of the party of 
respondent No. 1. It is argued by the learned counsel for the respondent that 
the statement of Sri H. N. Misra is unworthy of credit. It Is argued that there is- 
no corroboration of the statement of this witness. It is true that no other witness 
of this college has been produced on behalf of the petitioner but the respondent 
chose to produce two witnesses of this College to contradict him and they have 
done so by denying that respondent No. 1 ever came to this collMe. There is thus 
oath a^nst oath and I am prepared to accept the statement of Sri H. N. Misra as 
true. The other attack made against the statement of this witness is that be 
signed the manifesto of the petitioner and Sri B. L. Valsh. Regarding this matter 
the witness says that those persons did bring out leaflets contaidng his name but 
it was without his previous consent. He denies that he ever woA:ed for those 
candidates though he did not contradict in the press his name being put in the 
manifesto. It is not unusual to find in election manifestos names of large number 
of persons who are not real signatories but their names are put in by the candidate 
himself even without their consent. The original of the manlfeato has not been 
produced to show that it bears the signatures Of Sri H.,N. Misra. Under thesa 
circumstances this argument does not appeal io jine gs enough to diB6ard the 
evidence of this witness. Another attack on the evidence of .^s witness Is that 
he is a member of the Managing Committee of the K. College and that Sri 
Brahma Nand Misra is the president of the Managing Committee. This argument 
of Influence of Sri Brahma Nand Misra on Sri H. N. Misra Is too farfetched to be 
considered in this case. This witness says that he was an examiner In the Agra 
University as well as In the U.P. Board. He further says that at the time of 
giving his evidence he was examiner In the Intermediate Board only and not in 
tile Agra University. He also stated, “the last of my terms was of two years only 
namely 53 to 54, and I was not appointed an examiner in 1955”. The usual terms 
are of three years and the witness desires to hint that his term of three years of 
examinership was cut down ^ one year because he was against giving his ballot 
paper to respondent No. 1. This witness has said in cross-examuiatlon that "it 
was on the first day of his (respondent No. I’s) visit to the College that on my 
refusal to part with my ballot paper he observed that perhaps I cOd not care for 
examinership”. In this case therefore it appears that there was a threat by 
respondent No. 1 to this witness that he will loose his examinership. As I have said 
above the suggestion is that he was not appointed examiner for 1955. It may be 
noted here that examiners are appointed at least a year before the examinations 
are held. Considering the entire facts and evidence regarding this matter of the 
S. D. College I am prepared to believe that respondent No. 1 did visit that College 
and collections of ballot papers were made as stated by Sri H. N. Misra unattested 
and unmarked and made over to Dr. Brijendra Swarup. 


61. 1 shall now take up the case of the K. K. College. The evidence produced 
by the petitioner regarding this College Is of Sri Shlvalok Ram P.W.6. This wit¬ 
ness is a clerk In that College. He states that he had been clerk there since 1941. 
In 1952 he was Head Clerk and Sri Krishen Kumar Tewari was the Principal 
During the election days in 1962 Dr. Brijendra Swarup came to the College in his 
presence and this witness was present in the Principal's room when respondent 
No. 1 had talk with the Principal and during that talk respondent No. 1 requested 
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him to make his teachers vote for him and asked him to cal! the teachers and ask 
them to make over their ballot papers to him. ' The Principal agreed J;o help him. 
The respondent No. 1 again visited the College the following day'^and this VitnesB 
says that in his presence sbme ballot papers were handed over to respondent No. 1. 
This witness further says that on the first day, two of the teachers Sri p. N, 
Shukla and Sri G. P. Tripathi refused to hand over their bailot papers, whereupon 
the Phincipal asked them not to refuse because ■ it was In the interest of the 
College. The interest of the College as appears frOmdhe cross^.^examlnatipn of 
this witness is that in 1962 the K. K. College was dfflllated uptO‘'the Intermediate 
classes and the authorities of the College desired that it should be raised, to a 
Degree College. It appears from the evidence of this witness that an attempt 
was made for that purpose and a letter was actually sent to the Registrar request¬ 
ing him to send an application form for the purpose of making a request to the 
University to raise it into a Degree College. The witness further says that gt the 
time of his giving evidence in October 1955 it was still an Intermediate College. 
This is the only evidence on behalf of the petitioner xegaliding this College, There 
were SB^'or' 40, electors M this college and it is hot unlikeli^that the respondent 
No. 1 would attempt to cbUect ballot papers from this College as well. This 
witness has named two persons who at first were unwilling to pmt with (the^ballot 
paptrs but subsequentW did dgree to the Principal's request. |They are Sri G. D. 
Avasthi and Sri S. N. Shukla. The respondent No. I’s learned counsel has argued 
that these-'witnesses should have been produced. They were'named ^n the .b^t ,of 
Witnesses but they have not been produced. It sgems Jhat these persops having 
consented to p^t with their ballot papers would not no^y cbme; fqrward'ln , go 
against the respondent No. 1 and against the interest of their College. ITierf'espon- 
dent No. 1 has produced Sri K. K. Tewari the then Principal'of the Collie. Ho 
is R.'W.Q and an argument is based that as against this clerk, the Principal should 
he believed.’ This witness Sri K. K. Tewari has denied that respondent No. 1 
ever came io his college diuing the election days. :He also denies that ^is 
making this statement In favour of respondent No. 1''because of any, ill-)vill to¬ 
wards K. Brahma Nand-Mlsra who according to Hlpi suspended, him ifrom June 
1954'.' r feel some hesitation in accepting the statement of this witness. This wit¬ 
ness denies that in 1952 or at aiw other time any application -was. m^e, to the 
University to raise the K. K. College to a De^Ce College. On beipg further 
pressed he says that it was possible thsit a letter mky have b^en s^n^, to the 
Registrar of the Agra University requesting for an application fqrm for raising 
the status of the- (Jollega but he did not remember about li). Head Cle^k ca 
the College Sri Sheolok Ram says that a letter* of,request was sept.tOfTthe ^Agra 
University form form. It does not appear however from the reford that an. appli- 
catibn was actually’sent to .the Agra University. .There is no doubt thyt’ the 
management 'did I desirp to raise the status of the Coilege to a degree-College in 
1962. It is inconceivable that the Principal would hqve no knovuedge about it 
and he will not remeipher about this effdrt to raise the status pf The. College. 
This suppression of nruth .is due to the fact that it is thp cage pf thij. petitioner 
that one form of inducement offered by respondent^ No. 1 was to irpisertbe status 
of the College and it was for this ,reason that representation was made to ~the 
teachers that it Wa.s for the good of the College that'they should part wRh; their 
ballot papers. *111616 is one other, matter which fnakes me believe ,that tMa., wit¬ 
ness is siding with respondent No. 1 in this case. He was asked in erpss^eSamma- 
tiob regarding toa influence o| Dr., Brijendra Swarup^ Sri, Shwakiimar' I^ Srjyas- 
tava apd-Sfi Kalka Pd.'Bhatnagar in the Agra Uniyersity and U.B, Boaid ,«f -Edu¬ 
cation and in the educational institutions of Kanpur. This- witness who livpd in 
Kabpur dnd vlas the Principal of a College, ^d who had dealt with 3tJ.P. Inter¬ 
mediate Board and the Agra University, had the temerity, to deny the ififluence of 
respondent Np. 1 and, others named above. It is inconceivable that hq would.not 
know who the persons in power were in the Intermediate Board pnd 'thej Agra 
University. He however h^d to admit that when he was Principal of-.tlie K: K. 
CoUege, Bri Shivakumar Lai Srivastavh, Sri Paripurna N%nd Vejcma jemd perhaps 
Sri TCglkn Pd, Bhatnagar were members of the U.P. Interpiedlate Board and he 
muit havfe known that Sri K. P. Bhatnagar was the Principal of tha D.A.V. Deoree 
College and Sri Shivakumar Lai was the Principal of the D.A-V. Inten College 
at Kanpur and Sri Paripurna Nand was an influeneial memb^ of the Inteametilate 
Board along with 4liem and they were all friends of respondent No. 1. TKis delibe¬ 
rate suppression of the influence of respondent No, 1 and others mentioned above 
takes away from the value of the evidence of this witness and I have great hesita¬ 
tion in accepting his evidence as'altogether disinterested. ’ Respondent.No. 1 has 
also produced Sri Shivakumar Lai R.W.? who simply denfea that he Wcih wept to 
the K'. K. College, for collection Of voted-pr that he Offered'Uny inducTement to 
body. I. shall deal with the evidence bl thld witness’"in toother connection gftd I 
shall not ^scufes it nhw. Suffi,ce it to'Bay,.thht he is 6f the party^.-ajid undifp the 
Influence of respondent No. 1 and hfe ha's been hie ^corker in thik. election! 
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62. These are the only three witnesses produced regarding the K. K. College. 
There Is oath against oath and I am prepared to accept the .atatetnent of Sri 
Sheolok Ram P.W.6. I shall now take up the case of the D.A.V. College Kanpur. 
This College is mentioned in the petitioner’s pleadings and schedule, ^le 
evidence on this point Is that of the petitioner himself who states that fluch 
collection was made in the D.A.V. College. No other witness of the D.A.V. 
College has been produced and it would have been a vain attempt on the part of 
the pbtitioner to produce any member of the staff of the IJ.A.V. College to 
support his case and go against the interest of re^ondent No. 1 who has full 
control over the D.A.V. College. The respondent No. 1 denies having gone there 
In connection with the election. He does not deny that he did not go for any 
other purpose and it is possible that he may have gone in connection with ’mtfn- 
agement of the College as he is President of the 'Trust managing that' College. 
To rebut this evidence the respondent has produced Sri Sharda Pd. Saiena, Vice 
Principal, D.A.V. Degree College Kanpur. This witness has stated that within 
his knowledge Dr. Brijendra Swamp never visited the D.A.V. College M connec¬ 
tion with his election. Had he done so, he would have known of it also. ^'Thia 
witness bases his evidence on so far as he had knowledge of it and is unabl& to 
give a definite denial. This witness is under the ebntrof of respondent No. 1 ahd 
js interested In him. I do not therefore attach value to the evidehce of . this 
witness who had not been cross-examined either because of the absence' of 'the 
petitioner and his counsel. The respondent has also produced Sri M. M. Pdndey a 
member of the staff of the D.A.V. Degree College, Kanpur. This witness was. a 
lecturer in Politics those days and is now officiating as‘ Head ofi the Depailtmbnt 
of Politics. This witness says that he got a baUot pajjer from the Returning 
Officer. He filled It up and sent it to the Returning Officer by registered post. 'He 
further says that he got that ballot paper attested but he does not remember who 
the attesting officer was. He had been produced only to show that no influence 
vlras exercised on him on behalf of respondent No. 1 an^ his ballot paper was not 
collected by him. He is of the staff of the D.A.V. College and as soon is under the 
influence of respondent No. 1. Further, it appears frbm an examiftalion' of the 
attestation slips to which our attention has been dravm that Sri M. M. Pandey 
identified persons whose ballot papers were attested by Sfi* R. P. Sriv^taVa, 
Principal P.RiN. Inter College Kanpur, a person under the influence of respSident 
No. 1. It is therefore difficult to believe the testimony of Sri M. M. Pandey RiW.S 
and Sri Sharda Pd. R.W.7 as they are interested in respondent No. 1 emd are under 
his control. During the course of arguments it was said that the st'afT of the 
D.A.V. Degree College consists of about 200 persons of‘whom-about ,100 ire 
graduates and It Is very natural for the respondent who had influence over the 
staff of this College to collect their ballot papers and to be sdre of their votes 
in his favour and that of Sri Vlrendra Swamp In whom he was Intere.sted as-’his 
son and possibly Sri Sharda Pd. It is the petiticiner’S case that these three wbre 
fighting the election together though there Is 'fto clear Evidence about It.'' The 
respondent however admitted that he was interested'’ in Sri Virendr^ Swar'up’s 
election ds he was his lather. I have therefore conie toHhe conclusion ttiat the 
haUot papers of the staff of the D.A.V. College were, collected by the respondent 
No. 1 eind his agents, and workers particulraly Sri Shivakumar'Lai find. Sri 
Bhatnagar the Principal of the Degree College. It is ryorthy of note that Sri,K. P. 
Bhatnhgar was named a witness and time was takeh to produce him before this 
Tribunal as he was busy with the Aotu University work. Ajfter the examination 
and cross-examination of respondent No. 1, the counsel for fhe respondent decided 
not to produce him and he has not been produced irt this case. This fact is signi¬ 
ficant btecause he was a very important person and belonged to the staff of the 
D.A.V. College. In fact, he is its Principal. The Omission to pfOduce him is 
therefore significant. I would therefore hold that ballot papers of the staff of 
the D.A..V. College were collected and they were attested and marked by respon¬ 
dent and his workers. 


63. I sh^all now deal with collection of ballot papers from individuals and I may 
begin with Sri Sheo Narain Verma who was Professor in S. D. College, Kinour. 
His brother Sri Ram Narain Verma is a teacher in the D.A.V. Inter College, 
Kanpur, This witness says that he gave his ballot paper unattested and uniparhed 
but simed by him to his brother Sri Ram Nartiin Verma who said that he 
the ballot paper for respondent No. 1. He further says that his brother'gave^ this 
ballot paper to respondent No. 1 in his presence at his house in Jlrya,Nagar. 
Respondent N6. 1 was present in his car outside the house and his brother hflnded 
over the hallot paper tp him Just then. He further says that his brother handed 
over to Wnl 6 or 6 other ballot tiapers. He also adds that left to himself, he would 
not have handed over ballot paper for the use of res^ndtnt No. l.'In bfoss- 
examination he has been asked questions about his brother Eri Ram Narain "ifema 
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who is no longer in the service of the D.A.V. Inter College, He denies the sug¬ 
gestion made by the counsel for the respondent No. 1 that his brother was dis¬ 
missed after 26 years of service in that College. The witness says that he left that 
Institution for better prospects and is now Principal of the Intermediate College 
at Bijnore. He says that the ballot paper received by him was handed over ^ 
re^ondent No. 1 only 2 or 3 days after he had received it from the Returning 
Officer. Coupled with this statement we have the fact that this witness’s ballot 
paper was attested by Sri R. P. Srivastava. It also appears that Sri Ram Narain 
Verma’s ballot paper was also attested by the same gentleman. This is the entire- 
evidence on collection of ballot papers from this witness. The argument of the 
learned counsel for respondent No. 1 r^arding this witness is that he never spoke 
to the petitioner about this incident, Then a point is raised that the name of this 
college is not mentioned in the petition or the schedule and it is not shown what 
undue influence was exercised on him. Also it is argued that Sri Bam Narain 
Verma has not been produced in this case and the respondent denies having gone 
to Arya Nagar to make collection from this witness. It is also said that this 
witness gave the time of the visit of respondent No. 1 at the end of April in hia 
examination-in-chief. I have however already stated that in cross-examination 
he has definitely said that he handed over the ballot paper to Dr. BrijendrR 
Swamp 2 or 3 days after he received it. There is thus no contradiction r^arding 
this matter. Regarding undue influence in this case the suggestion is that &i Ram 
Narain Verma was working in the D.A.V. Inter College at that time and was 
under the influence of respondent No. 1 and was making collection evidently 
under his orders. As a refusal of Sri Sheo Narain Verma to part with the baUot 
paper ml^ht entail injury to his brother, he consented to give it to the respondent 
No. 1. This evidently comes under imdue influence as deflned in the Act. 


04, I shall now deal with the case of Srimatl Jainti Tewari P.W.5. She is a 
respectable and educated lady and I was inmressed by her frank statement. Sha 
is a B.Sc., M.A, and B.T. She also holds a Diploma of Montessori Teaching^. Sha 
says in her statement that she is Principal of Jwala Debl Inter College Kanpur 
but is under suspension from January 1952. She states that one day Dr. Brijendra 
Swamp came to her house in Arya Nagar and asked her to hand over her ballot 
paper to him unattested and unmarked but simied by her. She says that her 
husband was there and with his consent she did hand over her ballot paper to 
respondent No. 1. She further says that the management of Jwala Debl Inter 
College Is In the hands of Sri Paripuma Nand, Dr. Brijendra Swomp, Principal 
K. P, Bhatnagar, Sri Shlvakumar Lai Srivastava, Sri Sharda Pd. Saxena and 
others. She further says that she was suspended on 12th January 1952 and the 
charge-sheet was handed over to her on iSth January 1962 and she filed a suit 
against the management on 19th (January 1962, The defendants ip that suit were 
respondent No. 1 and other n^embiers pi the managing Committee mentioned above. 
When respondent No. 1 asked fon the'ballot paper, the suit was pending and it i» 
still pending. This witness iSays that when she handed over the ballot paper to 
respondent No, 1, he assured tier that he would have settled to her satisfaction 
the dispute that had been going on between the authorities of the College and 
herself. It is very natural that after the institution of the suit she would Ilk* 
that the matter may be settled and the suit compromised, this was the Inducement 

g iven to her for parting with the ballot paper. Th^ witness gives a story of 
le election to the U.P. Intermediate Board held in September-October 1951. In 
this election Sri Shlvakumar Lai Srivastava was a candidate; he wanted the 
witness to give to him her ballot paper for that election. She refused to part with 
the ballot paper but assured him that she would vote for him. She says that she 
did vote for him but as she had refused to part with the baUot paper, Sri Shiva- 
kumar Lai thought that she had voted against him. It is after this refusal that 
she was suspended as stated above. She felt that Sri Shivakumar Lai did not 
believe her statement when she said that she had voted for him. To assure him 
that she did vote for him. She wrote a letter to the Secretary Intermediate Board 
to give her in writing for whom she had voted and the Secretary did send a reply 
to show that she actually voted for Sri Shivakumar Lai in that election. She 
brought that letter in court but as that document had not been summoned from 
her it was not accepted in evidence. But her statement on oath stan(k and I have 
no doubt in my mind that her suspension may be due to the suspicion of Sri 
Shlvakumar Lai that she did not vote for him as she refused to part with her 
baUot paper. I have referred to this incident in detaU to show the evils of voting 
by postal ballot and the abuse which is made of it. This is an indication why 
voters part with their ballot papers because they fear either an injury or exj^t 
some gift or favour from the candidate. From the names of the members of the 
Management Committee mentioned above, it is apparent that respondent No, 1 and 
all his supporters were members there. She further says that she approached Dr. 
Brijendra Swarup some time in May 1962 for the settlement of the dispute but 
noting has been done as yet. As I have said above I am prepared to accept the 
Btatement of this witness m toto. 
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65. The attack on her statement hy the resitondent’a learned counsel is based 
on the fact that her husband Sri Manikant Tewari is counsel of the petitioner and 
iia hem not been produced in this case to corroborate this witness. The obvious 
reason lor non-production of tnis witness is that it will afford an argument on 
behalf of respondent that the evidence of this witness cannot be accepted because 
he is the husband of witness as well as the lawyer of the petitioner. I do not think 
that his I non-production should detract from the value and weight to be given to 
the evidence of this witness. Respondent No. 1 has denied that he ever went to 
her house and it is argued on behalf of the respondent that her college is not 
named in the petition or in the schedule but she has been named as one of the 
persons on whom undue influence was exercised. I would therefore hold that 
collection of ballot papeis was made from her in the circumstances mentioned 
ubove. 

66. Then there is the statement of Sri Nand Kishore Dixit P.’W.2. Teacher in 
Marwari Inter College. I shall not deal with the statement of this witness 
because Marwari Inter College is not mentioned in the petition or the schedule and 
this witness was not named in the list of witnesses. The person who was sum¬ 
moned was one Sri R. K. Dixit and it is argued that it was a surprise on the 
respondent when this witness was produced. In these clrcum.stances it is not 
proper to put any value on the statement of this witness. 

67. The next person who is alleged to have been Influenced and whose ballot 
paper was taken is Sri Riazul Hasan. The evidence of this witness is that one day 
respondent No, 1 along with Sri Ahmad Husain Magistrate came to his house and 
asked him to hand over the ballot paper after signing the same but without 
marking the preferences and without attesting it. He says that Sri Ahmad 
Husain told him that respondent No. 1 is a candidate in the election and that he 
should hand over the ballot paper to him (the Magistrate) instead of sending it 
to the Returning Officer. He told him also that all the Muslims of Kanpur were 

f iving their votes to respondent No. 1 and he should do the same. It is said that 
ri Ahmad Husain Magistrate dissuaded him from sending the ballot paper to the 
Returning Officer himself as Muslim graduates of Kanpur including those of 
Haleem College had made over their ballot papers to him and thereupon he too 
gave his ballot paper to him. There is nothing to show in the evidence of this 
witness why he handed over the ballot paper except what I have stated above. 
■Ris evidence does not prove to my satisfaction that any threat or inducement etc. 
was offered to him. I would not therefore rely on the evidence of this witness. 

68. I shall now take up the case of Sri Achchuta Nand P.W.9. This witness la 
a lecturer in Gur Narain Khattri Inter College, Kanpur. He states that one Sri 
Pratap Choudhari, another lecturer of his Cmlege, asked him to hand over his 
ballot paper to him so that he might give it to Sri Shlvakumar Lai. He replied 
that he would think over the matter. On the following day Sri Pratap Choudhtu-i 
told him! that he was wanted by Sri Shivakumar Lai and he went to see him in 
the eveiflng. Later on he handed over the ballot paper to Sri Shivakumar Lai 
without marking any preferences on it and without having his signatures attested 
by any body. He says that he was an examiner in the tLP. Intermediate Board 
from 1951 to 1956. He adds that Sri Shivakumar Lai, Sri Sharda Pd. Saxena and 
Mncipal Kalka Prasad Bhatnagar are some of the members of the Examination 
Committee. He also says that he gave the ballot paper to him in the hope that 
he would- be helpful in future. In cross-examination he says that Sri Pratap 
Choudhari is now on the staff of the D.A.V. Inter College, He also says that he 
Is distantly related to Sri Brahma Nand Misra and is separate from hirti; hut he 
denies that he has come forward to give evidence on account of him. He also 
admits that Sri Hira Lai Khanna P.'W.S is a member of the Managing Committee 
of his College. It is wortlw of note that the attestation slip of this witness was 
attested by Sri Surendra Mohan Saxena who is of the party of respondent No. 1 
and further he was identified by Sri M. M. Pandey who is on the staff of the 
D.A.V. College. To rebut this evidence the respondent has produced Sri Shiva¬ 
kumar Lai who was not cross-examined at all because the petitioner and his 
counsel were absent. This Shivakumar Lai has been proved fo be a worker of 
respondent No. 1 and a receipt Ext. P6 in the return of election expenses shows 
that he was^aid a sum of money by respondent No. 1 for election work in 
Allahabad.. This witness is alleged to have proposed Sri Virendra Swamp for this 
election. It was argued that there was dissimilarity between his signature on the 
nomination paper and other proved simatures. An opportunity was given to him 
to come and explain but he has not done so. I have reasons 10 place no reliance 
on the uncross-examined evidence of this witness. I am unable to act on this kind 
of rebutting evidence. The respondent No. 1 has suggested that Sri Brahma Nand 
Misra is a friend and helper of the petitioner. That he is a friend of the petitioner 
is admitted, but there is nothing to show why he should go out of his way and 
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take such active interest in the case as to provide witnesses for the petitioner. I 
do not think that this witness was made to give evidence in this gaae on ^ccoWJt 
of the Influence of Sri Brahma Nand Misra or Sri Hfta Lai Khanna' and I ain 
prepared to accept the statement of this witness regarding collection of the ballot 
papers. This finishes collection of ballot papers from individual persons. 

‘ (59. Before concluding this part of the case I would wish to say that the peti¬ 
tioner hag produced a large number of attestation slips and had asked the Tribunal 
to examjhe every attestation shp in order to come to the conclusion that collec¬ 
tion^ of'ballot papers were made and they were attested and marked by certain 
persons 'who were friends and supporters of respondent No. 1. The petitioner’s 
learned counsel has prepared charts to show how many ballot papers were 
attested by the workers and supporters of respondent No. 1. A perusal of these 
charts will show that Sri Surendra Mohan Saxena, Principal of Nawabganj 
Municipal High School attested 416 ballot papers. It is alleged by the petitioner 
that'this gentleman was appointed when Sri Devendra Swarup was Chairman of 
the Education Committee of the Municipal Board. This witness lives in the 
school compound in Nawabganj and is known to respondent No, 1 for 9 or 10 years. 
It is aiiguea that this witness was a supporter of respondent No. 1 and though he 
lived in Nawabganj, a corner of the town of Kanpur, he attested so many slips, 
the suggestion being that all these slips were collected and this witness was called 
by respondent No. 1 to attest them and that accounts for such larger number of 
attestations. 

to. The next chart is of the ballot papers attestation of which was made by Sri 
R. P. Srivastava. This gentleman is Principal of P.P.N. Inter College and lives in 
the 'cornpound of that College. He has attested 291 sUps. Respondent No. 1 is 
President of the Committee of the Management of this College and that is the 
resason why he has attested so many slips. 

71. Another chart is of the slips attested by Sri Jai Kishen, Principal, Harsahai 
Jagdatnba Sahar College, Seesa Mau. He has attested 156 slips. It appears that 
there are only 10 or 15 electors including Sri Jai Kishen in Seesa Mau but he has 
attested, so many slips. It has come in evidence that Dr. Brijendra Swarup is a 
member of the Managing Committee of this institution, but respondent No. 1 says 
he takes no interest and never attends its meetings. There is evidence also that 
Sri Paripurna Nand Verma is also a member of the Managing Committee of this 
institution ahd it is said that this accounts for the attestation of so many electors 
by this gentleman. 

72. -, The next chart is of Sri Ahmad Husain, Hony. Magistrate First class at 
Kanpur. ^ He has attested 68 slips including that of respondent No. 1 himself. 
The shp of Sri Ahmad Husain is attested by Sri Jai Kishen. This witness is on 
friendly terms with respondent No. 1 though he does not like to admit it. 

73. I shall now come to the chart of Miss Ghosh, Principal, Hari Kishen Girls 
Highre Secondary School. She lives near the house of respondent No. 1 and has 
attested 32 slips. There is evidence that respondent No. 1 was member of the 
Managing Committee of this institution for 3 or 4 years. One thing very signifi¬ 
cant in this hst is that though she is a lady living in the Civil Lines she has 
attested the attestation slips of large number of persons living in different parts 
of the city of Kanpur and has attested them on personal knowledge. These 
electors are of Seesa Mau Nawabganj, Souterganj, Kalpl Road etc. and it is 
surprising how she could know all these electors personally. The attestation of 
such a lar^e number of attestation slips by persons who are on friendly terms 
with respondent No. 1 or under his influence shows that ballot papers were 
collected and the respondent No. 1 got them attested by his men and it is argued 
that this is a circumstantial evidence to prove collection of ballot papers. I am 
prepared to' accept this argument because there is no explanation forthcoming 
from respondent No. 1 how so many slips were attested hy these persons who 
are under his influence. Respondent No. 1 only says that he does not know. I 
have no doubt in my mind that there is no other explanation possible except that 
these ballot papers were collected by respondent No. 1 and his workers and they 
were attested by his agents, workers and supporters. There are indications in 
some of the ballot papers to which our attention has been drawn which to my mind 
show that collection of ballot papers was made. Some of them are very significant 

‘and‘I shall only refer to some of such attestation shps. 

(1) Sri Achuta Nand P.'W.Q teacher, Gur Narain Khattri Inter College. The 
attestation is not by the Principal of his own College but by Sri Surendra Mohan 
Baxena. 
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(2) Sri AJodhiya Nath Sharma, Professor S. D. College. His slip is attested by 
Surendra Mohan Saxena and not by his owa Principal Sri L. C. Tandon. 

(3) Sri Sheo Narain Verma P-W.A of S. D. College. His slip is attested by Sri 
R. P. Srivastava, Principal P, P. N. College and not by the Principal of his own 
College. 

(41 Sri is.. M. Pandey, R.W^3, Lecturer in D.A.V. College. IRsishp is attested 
by Srj_ R. P. Srivastava of ‘P. P. N. College and hot by the Principal of his 
own College, 

(5) There are two slips of Sri Virendra Vidyarthi. It appears that one of the 
slips bore No. 791 which was of Sri Krishen Kumar. It was cut out and No. 1976, 
which was of Sri Virendra Vidyarthi was put in. This Sri Virendra Vidyarthi 
voted twice and both the slips are attested by Sri R. P. Srivastava on the same 
day namely 16th April 1962. This in my opinion shows that slips were attested in 
heaps'and the attesting officer did not examine and could not' Examine each slip 
and thus-he attested both. 

(6) The slip of Sri Rohatgi, learned counsel for respondent No. 1, was attested 
by Sri R. P. Srivastava. The felip of Sri Ahmad Husain Magistrate first class was 
attested by Sri Jai Kishen. The slip of Sri Surendra Mohan Saxena was attested 
by Sri R, P. Srivastava. Sri R. P. Srivastava’s slip was attested by Sri Surendra 
Mohan'Saxena. The slip of Sri Jai Kishen was attested by Sri R. P. Srivastava 
and so on, I have collected them at one place to show that these friendly attesting 
officers of'respondent No. 1 were attesting slips of each other. 


(7) The slip of Mr. Hoon Advocate was attested by Sri R. P. Srivastava though 
Mr. Hoob was an advocate of repute and was going to court every day for pro¬ 
fessional 'WOrk. 


(8) Thera is a slip of Srimati Kuldip Kuer. This is a curious slip. Tho 
signature of the elector is there, but there is no signature of any attesting officer, 
thou’gh there ia a portion of rubber stamp showing ttiat the attesting qffleer selected 
to attest this slip was Principal of Girls’ Higher Secondary School. Inis could be 
possible only when the ballot papers were collected, brought in heaps for attesta¬ 
tion and there was omission in this case of the signatures of the attesting officer 
though the slip was presented to the Principal of the Girls Higher Secondary 
School. 


(9) I will now deal with the very significant slip of Gyanwati Verma. As the 
name shows she is a lady and the slip shows that it was signed in the presence 
of the attesting officer by somebody as Giyannath Verma and attested by Sri Jai 
Kishen of Hhr Sahai Jagdamba Sahal Higher Secondary School, This to my mind 
conclusively proves how these ballot papers were collected and attested by soma 
personsj who were on friendly terms or under the influence of respondent No. 1 
and attested' largd nlimber of ballot papers indiscriminately. 

(10) I shall deal with but one more slip and finish with this part of the case. 
It is of Sri Sheo Narain BhogUwal. His ballot paper is attested by Sri Surendra 
Mohan Saxena and the elector is identified by Sri R. P. Srivastava who are both 
attesting officers and it does not appear why Sri R. P. Srivastava himself did not 
attest and became only an identifier. The reason for this is that the seal of the 
Principal, D.P.S'. Municipal Higher Secondary School Nawabganj had already 
been put on the slip Ond therefore it had to be attested by Sri Surendra Mohan 
Saxena, It la further worthy of note that at first Sri R. P. Srivastava had attested 
the slip but as I have said above as the seal of another' school was there, Sri 
Surendra Mohan Saxena signs it as an attesting offleet and Sri R. P. Srivastava io 
also shown as identifying this elector. This in my opinion is very significant an4 
proves conclusively that ballot papers were collected and attested in heaps, 
otherwise this kind of mistake could not occur. 


74. The attestation slips referred to above are only by way of samples. My 
learned colleagues have referred to other slips also. The point that I wish to 
make is that attestation of a large number of ballot papers by a few persons 
namely ^ Sri Surendra Mohan Saxena, Sri R, P. Srivastava, Sri Jai Kishen, Sri 
Ahmad Husain and Miss Ghosh, who were all under the influence of respondent 
No. 1 and the manner in which these slips were attested, clearly point to one and 
only one conclusion namely that the ballot papers were collected unattested and 
unmarked and were subsequently marked and attested by respondent No. 1 
through a few selected attesting officers. It is said in argument that these attesting 
officers were perhaps negligent or careless. I am unable to accept this argument. 
If the rules had been followed, each ballot paper would have heen presented by 
the voter to the attesting officer and he would attest in accordance with the rule® 
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and the kind of mistakes that have crept in would not have been committed at 
all. Evidently the rules were disregarded and they were disregarded because of 
the influence of respondent No. 1. 

76. There is one other factor which is also worthy of consideration in thla 
connection. There is a chart on the record which is Ext. R7. A perusal of that 
chart shows that respondent No. 1 got 312900 votes as his first preference, (the 
number of votes multiplied by 100). The quota in this case was 246551. There 
was thus a surplus of 66349 votes. Out of this surplus 25368 votes went to Sri 
Virendra Swarup, 14B68 went to Dr. Ishwari Pd. and lesser numbers to other can¬ 
didates. This addition of 26368 votes to the votes secured by Sri Virendra Swarup 
shows that he secured as many as 25368 second preferences from his father’s 
votes. This is the highest number of the second preferences and I conclude from 
this that as the ballot papers were collected by respondent No. 1, it was possible 
for him to give such a large number of second preferences to his son. There is 
another factor which has weighed with me in coming to the conclusion that ballot 
papers were collected in this case by respondent No. 1. Much emphasis has been 
laid at eve^ stage of the case hy the respondent’s learned counsel that respon¬ 
dent No. 1 in his deposition has denied the facts alleged against him regarding the 
collection of baUot papers and other matters. It has been argued by the learned 
counsel for the petitioner, that this witness’s denial merely is not enough. He 
further argues that this witness has made statements which take away consider¬ 
ably from the value of his evidence. It is said that respondent No. 1 stated that 
he had no worker in this election and he had to admit when confronted with a 
receipt for expenses incurred by Sri Shivakumar Lai at Allahabad that this 
money was paid to him for election work done there. It is argued that the expla¬ 
nation given by him is not credible and the fact is that he tried to suppress this 
fact from the Tribunal. Another argument is that the respondent No. i issued a 
manifesto which is Ext. P4 proved by respondent No. 1 on 19th October 1955. At 
first the respondent No. 1 denied hd knowledge about the printing of Ext. P4 
except that some of his supporters got it printed. He further said that he did not 
know whether it was printed in iCanpur or at some other place. The manifesto 
Ext. P4 did not hear the name of the press and it therefore became necessary for 
respondent No, 1 to give some explanation. It was for this reason that two days 
after on 21st October 1965 he said that Ext. P4 was only a proof which means 
that the press where it was printed sent it for correction before finally printing 
the manifesto. This explanation is on the face of it incorrect because the pres' 
will not send the proof to the petitioner who produced this Exhibit in court during 
eross-examinaticn of respondent No. 1 Further this document does not look like 
a proof. When further pressed the respondent No. 1 had to^ admit that he got it 

S Tinted himself in the Law Commercial Press and paid for it as will appear from 
is return of election expenses. It is argued by the learned counsel for the peti¬ 
tioner that these statements are not due to slip of memory but it is deliberate sup¬ 
pression of truth. There are other matters pressed but I need not deal with them 
In detail. I agree with the learned counsel of the petitioner that the denial by the 
respondent No. 1 of facts is not of any value and his attitude has been that of an 
ordinary party to a case who denies everything that is against his interest. I shall 
not therefore rely on the mere denial of respondent No. 1, 

76. The petitioner has stated in his statement on oath that ballot papers 
collected hy all the three returned candidates were delivered to the Returning 
Officer on 20th April 1952 in his presence. This part of his case has been attacked 
on the grormd that in paragraph 13 of his petition the petitioner stated that a very 
substantial number of ballot papers was delivered to the Returning Officer by 3 
or 4 agents of returned candidates who were neither duly authorised by the voters 
nor could they be deemed to be their duly authorised messengers as contem¬ 
plated under the rules. This paragraph, I may note, has been deleted and has to 
be disregarded for the purposes of this case. It is argued however that this para¬ 
graph was verified by the petitioner partly on information and partly on legal 
advice and there is no mention of personal knowledge and therefore this evidence 
Is not worthy of belief. When the petitioner was in the witness-box his attention 
was not drawn to the verification and he was not questioned why he omitted to 
»ay that it was from his personal knowledge that me returned candidates gave 
their ballot papers to the Returning Officer on 2Glh April 1952. It seems to me 
that in fairness to this witness this should have been done. The respondent No. 1 
denies having gone to Lucknow on 20th Apfh 1952 which was the last date fixed 
by the Returning Officer to deliver the ballot papers. The other two returned 
candidates who are respondents in this case have not come forward to deny that 
they did not go to Lucknow. I would not therefore discard the petitioner’s 
e-^dence on this point. It is worthy of note that Mr. Govil who was the ReturninS 
Officer in this case has not been produced by any party. It is said that he is no 
longer in Government service. That is no reason why the respondent should not 
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lave produced thi.s witnes.^;. The petitioner could not produce him because his 
dlcRation is that this Returning Officer was op, very friendly terms with 
espondent No. 1 who has been a member of the Legislative Council for a number 
)f years and was an influencial person It is said that thi.s witness did not mam- 
am tho register as regards the receipt of ballot papers received back from the 
dcctoTsI through post or through their private messengers No such register has 
leen pboduced and the petitioner’s insinuation is that this register was done away 
vith as otherwise it would have gone against respondent No. 1. Without that 
vitness and without that register it is not possible to speculate but it seem.s to me 
iiat the only person who could have said definitely that the ballot papers were 
landed over to him has not come before the Tribunal. The petitioner in his state¬ 
ment says not only that he was present when ballot papers were delivered but 
:hat he made an objection to the Returning Officer whereupon the Returning 
Dliicer said that they were messengers delivering ballot papers. "The respondent 
las produced one witness Sri Pachauri R.W.4 who takes it upon himself to prove 
dow the ballot papers which were retmmed by the electors to the Returning Officer 
through messengers used to be received by Mr. Govil. This witness was Asstt. 
Superintendent, Legislative Council Olflcc in 1952 and he says that these ballot 
papers sent through messengers mentioned above were received by an assistant 
of his Office under his (witness'.s) supervision to be placed in a box kept for that 
purpose in the verandah of his office. This witness was asked if it was a fact 
“that Dr. Brijendra Swarup, Dr. Ishwari Pd. and Beni Pd. Tandon each brought 
large number of ballot papers to the office of the Returning Officer’’, and his 

answer wa.s, "I am not aware of it”. This is very significant. He does not say 

that these respondents did not come at all. All that he says is that ho is not aware 
of it. It is therefore possible that these persons may have come to Lucknow as 
alleged by the petitioner on the 20th April, 1952. I may note that this witness was 
not cross-examined because of the ab.sence of the petitioner and his counsel. 

77. The learned counsel for the petitioner has argued a point which is of great 
importance to him namely that the Hon’ble High Court by its order dated 27th 
September 1954 prevented the petitioner from proving facts which would bring his 
case within the provisions of Section 100(2) of the Representation of the People 
Act on the ground that the relief claimed by him was under Section 100(1) only. 

The result of this order has been that a large number of paragraphs have been 

disregarded which has injuriously affected the petitioner’s case. The petitioner's 
learned counsel has argued that the reasonings of the learned Judges of the Hon’blc 
High Court are untenable in law in as much as their Lordships held that a 
petitioner has of necessity to choose one relief only under Section 84 of the Re¬ 
presentation of the People Act. He has further argued that the reasoning of the 
learned Judges as regards interpretation of Rule 119 of the Representation of the 
People Rules was open to question. The learned Judges observed that when there 
are more returned candidates than one, the election petition can be filed within 
60 days from the expiration of the time .specified in Sub-rule 1 of Rule 112 for the 
lodging of the return of election expenses and a.s the present petition had been 
filed within GO days and much beyond 14 days, he can ask for relief only under 
Section 100(1) claiming for a declaration that the election is “wholly void”. The 
learned counsel for the petitioner has argued that the decision of the Hon’ble High 
Court both as regards relief that can be cliamed as well as about interpretation of 
Rule 119(b) IS not correct and requires reconsideration. This Tribunal had already 
discussed these points in this case (vide annexure ‘B’ of this judgment) and in 
another case reported in 3 E.L.R. page 397, Jwahir Shanker Pachoh Vs. Hirdaya 
Narain Singh and others, but the learned Judges have expressed opinion that our 
reasoning is incorrect. The learned counsel for the petitioner has argued that this 
error in the judgment of the High Court has crept in because his counsel in the 
High Court wrongly conceded that he was not able to support any of the findings 
on question of law recorded by the Tribunal. I shall not therefore deal with the 
argumlcnt by which the learned counsel has tried to show that the judgment of 
the Hon’ble High Court mentioned above was untenable in law and has very 
scriouslv prejudiced his case and a good deal of evidence which would have 
proved his case under Section 100(2) has been wrongly excluded. It is very deli¬ 
cate to discus.s in this judgment the argument of the learned counsel for the 
petitioner challenging corrictness of the view expressed by the learned Judge.s 
of the Hon’blc High Clourt. We arc bound to follow that judgment and the direc¬ 
tion given in that judgment has been followed. If the petitioner has any 
grievance, he is at liberty to move the Supreme Court and seek ju.sticc there. We 
must bow to the decision of the Hon’ble High Court as it is. 

78. Is.sues No. 4 and 5.—My learned colleague.s have decided these issues in this 
wav They have held that this ca.se is covered by Section 100(1) (c) and not by 
Section 100(2) (c) of the Representation of the People Act, They have further 
held that the nomination of Sri Virendra Swarup was improperly accepted. The 
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difference between us is in regard to the question whether the result of the elec¬ 
tion has been materially affected by this improper acceptance of the nomination of 
Sri Virondra Swarup. 

79. My learned colleagues have relied on a ruling of the Supreme Court 
reported in A.I.R. 1954, Supreme Court, page 513 and they held that the principle 
laid down in that case applies in this case also. On the face of it, it does apply. 
The learned counsel for the petitioner has however argued that that ruling is 
distinguishable and should not be applied in this case. He distinguishes that case 
on the following grounds; — 

1. That the case considered by the Supreme Court and those considered by 
various Election Tribunals on this question were all cases of ordinary general 
election where votes are cast for different candidates and it is possible by arith¬ 
metical calculation to find out the number of votes secured by each and to come 
to the conclusion whether the result of the election has been materially affected 
by the improper acceptance of any nomination. The present case is one of a single 
transferable votes where simple arithmetical calculation is not possible and it is 
always a question of complicated calculation. 

2. Another reason given to distinguish that case is that in the case decided by 
the Supreme Court, the petitioners not only prayed that the election of the 
returned candidate be set aside but the prayer was also that the candidate who 
came iie.tt in the list should be declared elected. That prayer made it necessary 
for the Court not only to set aside the election of the returned candidate but to 
decide whether the next candidate should be declared elected. 

80. It IS also argued that learned Judges of the Supreme Court have accepted 
a decision of an Election Tribunal reported in Gazette of India, Extraordinary, 
October 13, 1953 and have held that a distinction has to be made between an 
improper rejection and improper acceptance of nomination observing that while 
in the former case there is a presumption that the election had been materially 
affected, in the latter case the petitioner must prove by affirmative evidence, 
though it is difficult, that the re.sult had been materially affected. The learned 
counsel for the petitioner argued that this principle of law is incorrect. On the 
interpretation put on Section 100(1) (c) of the Representation of the People Act, 
there is no warranty for making any distinction between the improper rejection 
and improper acceptance of nomination. There is no room for presumption on 
that interpretation and still in the case of an improper rejection this presumption 
has been made and it has been said that the election had been materially ajfected. 
In the latter case it has been held that the petitioner has to prove that the renult 
Of the election had been materially affected. I agree with this last contention that 
there IS no reason to make any distinction. In the case of an improper rejection 
the petitioner has to prove that if the candidate whose nomination has been 
improperly re.iected would have been successful and would have defeated the 
returned candidate. Further the Election Tribunal has said in the judgment 
quoted above that “there is a presumption that the election had been materially 
affected.’’ They have not used the words "result of the election has been materially 
affected.’ The reason for this is that it is impossible to prove how the voters 
would have ca.st their votes in case that candidate had been in the field and they 
have relied on the presumption that the election had been materially affected by 
the absence of a candidate who should have been in the field. I would therefore 
prefer to apply this principle to the facts of the present case. As I have said 
above, it is an election by means of single transferable votes. There were three 
candidates to be elected and there were 11 candidates in all who fought the 
election. It has been argued that Sri B. L. Vaish was a candidate next after Sri 
Beni Pd. Tandon and it has to be proved that if the votes that were cast for Sri 
Virendra Swarup had gone to Sri B. L. Vaish, he would have secui’ed more votes 
than Sri Beni Pd. Tandon and this he has failed to do. I look upon ttds as not 
a correct way of judging this case. I will not go into the complicated method of 
calculating votes in the case of single transferable votes and carefully worked out 
in Schedule 3 of the Representation of the People Act, Suffice it to say, that votes 
arc not wasted but they are transferred from one candidate to the other according 
to the rules made under the Representation of the People Act. It is very difficult 
to prove with mathematical exactitude what would have happened if Sri Virendra 
Swarup had not been in the field. There is evidence that Sri B. L. Vaish was an 
Assistant Commissioner of Income Tax and was posted at Kanpur for some time. 
He was well known in that city and there is some evidence that he approached 
Dr, Brijendra Swarup and asked him to help him in getting second preference 
from those electors who voted for him. This assistance was refused. T^is candi¬ 
date had influence in the town of Kanpur and if Sri Virendra Swarup had not 
been in the field, perhaps Dr. Brijendra Swarup would have helped him and he 
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would have got a large number of voles which went to Sri Virendra Swamp and 
a large number of second preferences which also went to Sri Virendra Swarup, It 
IS worthy of note that the ultimate transfer of votes at the time of accounting, 
30966 of Sri B. L, Vaish went to Sri Beni Pd. Tandon and thus his votes ultimately 
came to 232091 and he was elected. In this state of affairs I would hold that the 
election had been materially ^ected by the improper acceptance of the nomina* 
tion of Sri Virendra Swarup and I would draw the presumption that the result of 
the election has been materially affected by his presence and the petitioner has 
fulfilled the condition of the burden of proof. 

81. I have come to this conclusion with great hesitation but I have ventured 
this because I cannot think that the legislature in enacting Section 100(1) (c) 
imposed an impossible condition on the petitioner regarding the burden of proof. 
In my opinion therefore the nomination of Sri Virendra Swarup was improperly 
accepted and that the result of the election has been materially affected by that 
improper acceptance. I would therefore hold that the election in this case was 
wholly void. 

82. Issue No. 7.—On the findings arrived at I would hold that the corrupt 
practice of undue influence extensively prevailed at this election and that by 
reason of it the election was not a free election and also that the nomination of 
Sri Virendra Swarup was improperly accepted which materially affected the 
result of the election and on these grounds I would hold that the election in 
question is wholly void. I shall, therefore, allow the petition with costs which 
I assess at Rs. 1000. 

83. The learned counsel for the petitioner has argued that Dr. Brijendra Swarup 
is guilty of corrupt and illegal practices and is disqualified from membership 
according to the provisions of Section 140 of the Representation of the People 
Act. Besides the corrupt practice of undue infiuence mentioned above, it has 
been argued that Dr. Brijendra Swarup is.sued a manifesto Ext. P4 which did not 
bear the name of the press and it was an illegal practice as contemplated in 
Section 125(3) of the Representation of the People Act. This manifesto Ext. P4 
wa.s put to Dr. Brijendra Swarup in his cross-examination and he had ultimately 
to admit that this was the manifesto which he got printed at the Law Commercial 
Press, Kanpur. Ext. P4 does not bear the name of the Press. An explanation how¬ 
ever has been given by the respondent that it is only a proof. I am unable to 
accept this explanation. It is a belated one and is wholly wrong in as much as 
the petitioner produced it from his custody. I have already dealt with this matter 
above and I need not develop it any further here. 1 have no doubt in my mind 
that this manifesto Ext. P4 was issued by respondent No. 1, that Ext. P4 is not 
“proof” a.s explained by respondent No. 1, that the appearance also of Ext. P4 
does not support him and I have no doubt that this illegal practice has been 
committed by respondent No. 1. 

84. There is another question which has been argued at length namely that Dr. 
Brijendra Swarup and his son Sri Virendra Swarup between themselves com¬ 
mitted fraud on the Returning Officer and on the whole Electorate by representing 
that Sri Virendra Swarup was of age and thereby getting his nomination accepted 
by the Returning Officer. It is further argued that the electors in this constituency 
would not have voted for Sri Virendra Swarup and would have voted for other 
candidates and this conduct of respondent No. 1 and Sri Virendra Swarup 
amounted to a fraud on the Electorate. I need not go into detail of the evidence 
to prove fraud. Dr, Brijendra Swarup himself took the initiative and filed an 
application for correction of age and supported it by his own affidavit. He got 
the age corrected from 25th July, 1925 to 25th July 1921. thus raising the age by 
4 years. This correction was made with a view to make Sri Virendra Swarup 
eligible to stand for the election. According to the original age Sri Virendra 
Swarup passed his Matriculation Examination at the age of 16 years, but accord¬ 
ing to the corrected age he would pass his Matriculation Examination at the age 
of 20 which is very unlikely in an educated family like that of respondent No. 1, 
For the purposes of this case, it has been conceded that the age of Sri Virendra 
Swarup was wrong. I may also refer to a document Ext. Rfi which is a copy of 
the electoral roll filed by the respondent. It is worthy of note that in this certified 
copy in the margin, there is a certificate which is extra-ordinary. It says—“This 
is to certify that part ‘A’ was prepared in 1949”. This entry is in different ink 
and IS by a different person, who docs not give his official designation. This was 
done with a view to raise the age of Sri Virendra Swarup in the Electoral Roll. 
I therefore come to the conclusion that respondent No. 1 and Sn Virendra Swarup 
played a fraud on the electors and inducca them to vote for Sri Virendra Swarup 
in this election. It has been argued vehemently that this fraud amounts to undue 
influence on the Electorate and amounts to corrupt practice. In support of this con¬ 
tention, reference has been made to the case of Lyallpur and Jhang Constituency, 
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1938, reported in Sen and Pottdar, page 504 at page 521, which is part of 
Annexure ‘A’ of the judgment in that case on issue No. 1. That case fully 
supports the contention or the learned counsel for the petitioner. Reference has 
also been made to a case reported in Hammond Vol, I, page 6 et sea, a case 
reported in E.L.R. Vol. I, page 312, at page 319 to 321, where also it has been held 
that “though fraud is not expressly mentioned in Section 100 of the Representa¬ 
tion of the People Act as a ground for declaring an election void, fraud is involved 
in many of the corrupt practices mentioned above in the Act and an election can 
therefore be set aside for fraud if the fraudulent act falls within one or other 
sub-clauses of sub-section 102 and also satisfies other requirements of the parti¬ 
cular clause under which it falls.” Lyallpur case was followed in this case. It is 
therefore argued by the learned counsel for the petitioner that if this fraud, which 
amounts to undue influence, be not sufficient to set aside the election of respondent 
No. 1, it IS an offence under Section 140 of the Representation of the People Act 
and respondent No. 1 as well as Sri Virendra Swarup are disqualified from 
membership. I therefore make an order that Dr. Brijendra Swarup re.spondent 
No. 1 and Sri Virendra Swarup respondent No. 6 bo disqualified from membership. 

(Sd.) A. Sanyal, 
Advocate Member. 


The 10th December, 1955. 


Order by the Tribunal 

85 There is a difference of opinion among the Members of the Tribunal as to 
the final order to be made in this case The Advocate Member is of the view that 
the corrupt practice of undue influence by collection of ballot papers extensively 
prevailed at the election and that the election was, therefore, not a free election 
and under Section 100(1) (a) of the Representation of the People Act, 1951 it 
should be declared to be wholly void and that because this corrupt practice was 
committed by Dr. Brijendra Swarup and others it entails a disqualification in 
respect of Dr. Brijendra Swarup under Section 140 of the Act; on the other hand, 
the Chairman and the Judicial Member are of the view that no such corrupt 
practice has been proved in this case and consequently the election is not liable 
to be declared void on any such ground. All the three Members arc agreed that 
the nomination of Sri Virendra Swarup in this election was improperly accepted 
by the Returning Officer within the meaning of Section 100(1) (c) of the Act, 
but while the Advocate Member is of the view that this improper acceptance has 
materially affected the result of the election and consequently the election must 
bo declared to be wholly void on this ground as well, the Chairman and the 
•Judicial Member are of the view that no .such mateiial effect has been proved 
and consequently the election is not liable to be declared void on any such ground 
either. Further, the Advocate Member is of the view that by issuing the leaflet 

Ext. P4 without the name and addre.s.s of the printer and publisher thereon Dr. 

Brijendra Swarup has committed the illegal practice defined in Section 123(3) 
which entails a disqualification under Section 140 of the Act; but the Chairman and 
the Judicial Member are of the view that no such illegal practice has been proved 
entailing any disqualification in respect of Dr. Brijendra Swarup. Lastly, the 
Advocate Member is of the view that by getting Sri Virendra Swarup fraudulently 
nominated in this election Dr. Brijendra Swarup and Sri Virendra Swarup com¬ 
mitted the corrupt practice of undue influence within the meaning of Section 
123(c) of the Act and as such this corrupt practice entails a disqualification in 

respect of them under Section 140 of the Act. However, the Chairman and the 

Judicial Member are of the view that no such corrupt practice entailing any dis¬ 
qualification has been made out. In view of his findings the Advocate Member is, 
therefore, for the allowing of the eleetion petition with costs which he assesses at 
Rs. 1,000 and for declaring the election in question to be wholly void and for 
holding that the corrupt and illegal practices found by him entail a disqualification 
in respect of Dr Brijendra Swarup and Sri Virendra Swarup as indicated above; 
on the contrary the Chairman and the Judicial Member are for dismissing the 
petition with costs on parties and for holding that Dr. Brijendra Swarup or Sri 
Virendra Swarup are not proved to have committed any corrupt or illegal practice 
entailing anv disqualification. Under Section 104 of the Representation of the 
People Act, 1951 the opinion of the majority must prevail and the election petition 
is, therefore, dismissed with costs on parties. 

(Sd.) R. Seran, Chairm'aji 

(Sd.) M. U. Faruqi, Judicial Member. 

(Sd.) A. Sanyal, Advocate Member. 


T 
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Election Petition No. 330 op 1953 

Sri Ratal! Shukla V.s-. Dr. Brijendra Swarup and 9 olher.s. 

Order 

Sri flatan Shukla, the petitioner, was a candidate who contested election to 
U.P. Legislative Council from the U.P. Graduates Constituency (.West) along 
with ten others who have been impleaded as respondents. 

Out of the ten respondents written statements have been filed by respon¬ 
dents Nos. 1 to 4 and 10. The rest did not put in their appearance. 

The first three, who wore the returned candidates, and the last who was 
one of the defeated candidates, opposed the petition but the respondent No. 4. 
who was also one of the defeated candidates, .supported it. 

The main prayer of the petitioner is that tl^ election should be declared 
wholly void. Ho does not claim, it may be noted, a seat for him.self. 

Out of the four respondents, who opposed the petition two i.e. respondents 
No.s. 1 and 10 raised the plea of non-ioinder. They pleaded that Sheo Prasad 
who had oontested the election but was defeated, and Jwala Prasad and 
Mathura Prasad, who had withdrawn their candidature were necessary parties 
under .section 82 of the Repre.sentation of Peoples Act, 1951 (hereafter called the 
Act) but were not impleaded. This omission, according to them was fatal. 

As regard.s Sheo Prasad, answer of the petitioner was that he was impleaded 
as respondent No. 7 but that by mistake the typist had typed Saraswati Pershad 
in place of Sheo Pershad. The petitioner gave an application for the correc¬ 
tion of the typing mi.stake. The aforesaid respondents opposed this application 
on the ground that the correction sought for amounted to amendment of the 
petition, which, under the law, the Tribunal was not empowered to order. 

As regards Jwala Per.shad and Mathura Pershad, the petitioner admitted 
that they were nominated but that they had withdrawn from candidature 
according to law. He however added that they were not necessary partie.s who 
should be impleaded under section 82 of the Act. 

On the.se pleadings three issues were framed and it was agreed that before 
framing other issues and before dealing with the petition o-n merits findings 
might be given on these preliminary points. The three issues are as follows: — 

1. Whether Sri Jwala Pershad, Sri Mathura Pershad and Sn Sheo 
Pershad are necessai’y parties to this petition? 

2 If so, whether the petition is maintainable in their absence? 

3. Whether the name of Sri Sheo Per.shad can now be sub.stituted in place 
of respondent No. 7? 

Parties adduced no oral evidence on the.se preliminai’y issues but argu¬ 
ments from both sides were heard at considerable length. 

We propose first to take up the case of Sheo Pershad, Two points arise in 
this connection —first whether Sarswati Pershad has, in fact, been mistyped in 
place of Sheo Parshad. If the answer is in the affirmative, then, secondly, 
whether the Tribunal is not empowered to order correetion of this clerical 
mistake 

It was agreed that neither anyone of the name of Saraswati Parshad was 
proposed for nomination nor was any one of that name actually nominated for 
election to the aforesaid constituency. It is clear from the record that the 
petitioner summoned “Saraswati Pra.sad” giving the very same address as was 

admittedly the address of Sheo Parshad. There is no difference in parentage 

as well. From these facts it is quite manifest that “Saraswati Parshad” as 

respondent No. 7 is mistyped in the petition in place of Sheo Par.shad. It is 

also clear that the petitioner intended to implead Sheo Prasad as respondent 

in the petition but that the typist through mistake typed the first part of the 
name wrongly. 

There is no denying the fact that .such a clerical mistake could be corrected 
by any court of law under Us inherent powers. It does not require citation of 
authorities or citation of the provisions of the Civil Procedure Code to show 
that Court’s powers of amendment are very wide as regards subject-matter 
and also as regards time. It was. however, contended that amendment of the 
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petition by the Tribunal was not permissible under the Act. It was argued 
mat section o3 (3) of the Act, while permitting amendment under certain restric- 
tions of the particulars of list accompanyiM the petition, did not mention 
amendment of the petition. Powers of the Tribunal about the application of 
Provisions of the Civil Procedure Code given in section 92 of the Act were 
'said to be exhaustive and it was contended that no more powers conferred on 
courts under the Civil Procedure Code could be exercised by the Tribunal 
including of course, powers of amendment of the petition. We may at once 
say that we wholly disagree with this line of argument, We are definitely of 
opinion that the provisions of section 92 are not exhaustive. Had the Legis¬ 
lature so intended it would have added a prohibitory clause saying that no 
other powers given to courts under the Civil Procedure Code would be exercised 
Ly the Tribunal. In our view the only restriction placed by the Act is that 
given in sub-section (2) of section 90 of the Act. So when there is a conflict 
m the procedure laid down in the Civil Procedure Code and that laid down in 
the Act, or in the Rules made thereunder the latter shall prevail. Contention 
of the respondents’ side was that sub-section (3) of section 83 of the Act 
provided for the amendment of the list but not of the petition. Hence, it was 
argued, necessary inference was that the Act prohibifed amendment of the 
petition. In our view, however, no such inference can legitimately be drawn. 
We are definite that no prohibition about amendment of petition is contained 
either expressly or by necessary implication in the aforesaid provisions. If 
the argument of respondents’ side were to be accepted the same will be in 
conflict with the well-known legal maxim that prohibition cannot be presumed. 
After due consideration of the relevant provisions we are definitely of opinion 
that it cannot be laid down as a general rule that contents of a petition cannot 
be amended by the Tribunal under any circumstance. There being no prohibi¬ 
tion contained either in the Act or in the Rules, provisions of the Civil Pro¬ 
cedure Code must apply and an amendment must be allowed even of the 
petition by the Tribunal if it is to be made to meet the ends of .iustice and 
fair trial. Of course to allow amendment or to reject it will always depend on 
the facts of each case. The present case is a good iflustration in which it is 
found as a fact that “Sarswati” was typed by mistake in place of “Sheo”. It 
would be simply ridiculous to argue that the Tribunal was powerless to order 
the correction sought for. 


In this connection it would be interesting to note that different Tribunals 
while deciding the Dre-1951 cases applied even such provisions of the Civil 
Procedure Code to the facts of the cases before them as were not specifically 
mentioned in the Election Act that was in force at that time. 


Section 92 of the Act is a verbatim renroduction of section 5 of Part 11 of 
the Election offences and Inouirv Act (XXXIX of 1920). It is therefore clear 
that the law as to the applicability Of the provisions of the Civil Procedure 
Code was the same in the past as it is at present, Insnite of that, as noted 
above, the TRIBUNALS, under the peculiar circumstances of the cases before them, 
had to fall back unon even such of the provisions of the Civil Procedure Code 
as were no! specifically mentioned. Fact of the matmr is that procedural law 
is onlv a means to do justice and to decide cases fairly and iusilv. It is not 
an end in itself. Numerous matters can apse in the course of trial of election 
cases in which courts of law have no alternative but to invoke inherent powers 
or to take the help of the provisions Of the Civil Procedure Code. 

We take the following cases from Sen and Poddar’s Indian Election Cases, 
1951, Edition: — 

In case No IV (page 15) it wa.s held that power of reviewing its own order 
was inherent in the election tribunal and that such power was controlled by 
the limitations of Rule 1 of Order XLVII of the Civil Procedure Code. 


Til case No XX (page 115) it was held that Order 17 Rule 3 of +he Civil 
Procedure Code applied to a case of party’s default to produce evidence on 
the date of hearing after adjournment had been taken for the purpose. 


In case No. XXXV (page 243) petitioner's counsel was examined under 
Order X of the Civil Procedure Code. 


In case No XLVUI (page 310) it was held that the petitioner’s failure to 
furnish additional security as directed by the tribunal rendered the petition 
liable to dismissal and that in such cases, nrovisions of Rule 2 Order XXV 
and Rule 3 Order XVII of the Civil Procedure Code were applicable. 


In case No XCIt (page 620) it was held that Order IX rule 8 Civil Pro¬ 
cedure Code applied to the case of petitioner’s absence at the hearing. 
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It is, therefore, clear that in the aforesaid cases the tribunals, inspite of 
the existence of provisions exactly the same as those given in section 92 of 
the Act, had to apply and did apply other provisions of the Civil Procedure 
Code. 

As regards interpretation of section 92 of the Act, recently the Bareilly 
Tribunal in case of Election Petition No. 276 of 1952 (Dr. K. N. Cairola Vs, 
Sri Ganca Dhar Maithani and other) by its order, dated January 15, 1963, 
made ori application No. 38B held that inspite of section 92 of the Act the 
Tribunals, being courts of law. were posaes.sed of inherent powers to amend 
the petition. 

In this connection a very important and instructive judgment of the Bombay 
High Court may be referred to. It is judgment in special civil application 
No. 2017 of 1952 (Election Petition^ dated December 14, 1952, delivered by 
Chagla C. J, and Dixit J. Facts were that in an election case the Tribunal 
ordered amendment of the petition and the impleading of a withdrawn candi¬ 
date as respondent who was not originally impleaded. Being di.ssatisfled with 
this order the respondent moved this writ petition before the High Court, The 
writ petition was dismissed. Their Lordships held that in proper cases the 
election tribunals were empowered to amend the petition. It was also held 
that section 92 was not exhaustive. 

Therefore in view of what i.s discussed above, we have no hesitation in 
holding that in proper cases election petitions can be amended. 

Further more, even if it be granted that section 83 made the election peti¬ 
tions unamendabie by the Tribunals, jt may be noted that the names of the 
respondents are incorporated in the petitions not because of any directions 
contained in section 8,3 but because of the provisions of section 82 which pre¬ 
cedes section 83. Thus, it is clear that names of the respondents do not form 
part of the petition for the purposes of the application of section 83. It follows 
that if there is any mistake in the typing of the name of any respondent, it 
can be amended without mfringing any of the directions or restrictions con¬ 
tained in section 83 of the Act. 

Our conclusion, therefore, is that it was through clerical mistake that 
■‘Sarswati’ was typed in place of "Sheo” in the name of respondent No. 7 
given in the petition and that the Tribunal is perfectly competent to order 
correction of this clerical mistake. Wc shall pass orders accordingly on the 
amendment application given by the petitioner over-ruling the objection of 
respondents made against that application. 

Next comes the question of non-joinder of JwaJa Pershad and Mathura 
Pershad who were nominated but who withdrew from candidature within the 
time prescribed by law. 

According to respondent^— 

All the candidates who were duly nominated at the election must be joined 
as respondents as laid down in section 82 of the Act. If any of the candidates 
duly nominated at the election is not impleaded, it amounts to breach of the 
provisions of section 82. Section 80 lays down: 

‘‘No election shall be called in question except by an election petition 
presented in accordance with' the provisions of this Part.” 

Sections 80 and 82 both are in part VI of Ihc Act. If there is breach of the 
provisions of section 82, the petition must be deemed to have been presented 
not in accordance with the provisions of Part VI and. therefore, was liable to 
dismissal. 

It was argued that ‘‘all the candidates only nominated at the election" 
occurring in section 82 included even those candidates who withdrew from 
contesting the election within the prescribed time such as Jwala Parshad, and 
Mathura Parshad of the present case. The phrase “duly nominated” has not 
been defined in the Act. To build arguments on the lines given above help 
was taken by the respondents’ learned counsel of the Rules for the interpreta¬ 
tion of the Act. 

In clause (f) of sub-rule (1) of Rule 2 of the Representation of the People 
< conduct of elections and Election Petitions) Rules, 1951 (hereafter called the 
rules) a “validly nominated candidate” has been defined as— 

“a candidate who has been duly nominated and has not withdrawn his 
candidature in the manner and within the time specified in sub¬ 
section (1) of section 37 or in that sub-section read with sub¬ 
section (4) as the case may be,” 
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It was argued that the candidates who were left in the field after with¬ 
drawal were validly nominated candidates, that ‘duly nominated' was a general 
term as distinguished from ‘validly nominated’ which term applied to a parti¬ 
cular class and that even the withdrawn candidates must Ije considered as duly 
nominated in the light of the above definition. Words used in section 82 were 
“duly nominated at the election’’. It was argued with the help of the definition 
cited above that it was incumbent on the part of the petitioner to implead even 
those who had withdrawn because they were duly nominated candidates inspite 
of withdrawal. As this was not done in case of Mathura Parmad and Jwala 
Par.shad, the argument proceeded, the petition was not in accordance with the 
provisions of Part VI and, therefore, was liable to be dismi.ssed as it was no 
petition within the meanmg of section 80. 

Contention of the petitioner’s learned counsel was that the phrase ‘all candi¬ 
dates duly nominated at the election’ occurring in section 82 should be given 
ordinary plain meaning and that there being no ambiguity m the phrase and 
there being no difficulty in its interpretation it was not right to hunt out the 
rules for giving special meaning to the phrase. According to petitioner the 
phrase meant all those candidates who remained in the field to contest election 
and whose names were published in the Gazette under section 38 of the Act. 

The point in controversy is, therefore, much narrowed down. It revolves^ 
round the interpretation of the phrase ‘all the candidates who were duly nomi¬ 
nated at the election’ used in section 82. 

It is a cardinal rule of constructibn of statutes in general that the intention 
of an enactment should be gathered from the language employed by it, and 
that where words used are clear and unambiguous, it is the duty of the court 
to give effect to them according to their plain meanings. Plam and ordinary 
meanmg of ‘duly nominated at the election’ Ls properly nominated or nomi¬ 
nated according to law for the purpose of contesting the election. There is no 
ambiguity whatsoever. 

Some controversy raged, during arguments, on the meaning of words ‘duly’ 
and ‘validly’. In fact the ordinary dictionary meaning of the two words is 
the same. One can be used for the other. In the well-known treaties on the 
law of election in Great Britain by Parkar (5lh Edition) at page 141 marginal 
note is ‘nominated means duly nominated’ and in the body under this marginal 
note following passage occurs:— 

‘The returning officer must remember that nominated means validly 
nominated, and that no candidate should be declared elected, or 
allowed to go to the poll who is not validly nominated. 

It is clear that the two aforesaid words are used to convey the very same 
meanmg. If the Act itself i.s perused it would be found that the phrase Validly' 
nominated’ as such nowhere occurs in it. However word ’valid’ is found used 
in section 33 conveying the same meaning as ‘due’. Heading of that section is 
‘Presentation of nomination paper and requirement for valid nomination’. 
Here ‘valid nomination means’ due or proper nomination or nomination accord¬ 
ing to law or according to prescribed procedure. No special or technical mean¬ 
ing is given to this word. In the body of that section ‘duly nominated’ has been 
used at two places—once in sub-section (3) and again in the second proviso to 
that sub-section. At both these places the phrase i.s interchangeable with 
'validly nominated'. It is, thus, quite manifest that the Act did not draw any 
distinction between the two words or phrases. Had the Legislature intended so, 
the two words or phrases would not have been used in the same section carry¬ 
ing exactly the same meaning. 

If the Legislature would have intended to draw any distinction in the Act 
between the two phrases, it would have done so by giving definition.s of each. 
The Act is not wanting in instances where some special meaning was given to 
any particular word. 

There are four sections in the Act containing definitions, namely, sections 2, 
9, 19 and 79. The definitions given in section 2 are for the whole Act while 
those m other sections are for that part of the Act in which any particular 
section occurs. 

That for instance the word ‘candidate’. It has been copiously used in the 
Act, It is used in the general and ordinary sense in the beginning of the Act. 
However, in a particular part of the Act the Legislature intended to give the 
word special meaning. Hence It defined the word in section 79 and laid down 
that the definition was for Parts VI to VHI of the Act. 
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Similarly if the Legislature had intended to give any special meaning to 
‘duly nominated at the election’ it would have defined the phrase at the proper 
place ju.st as it was done in case of the word ‘candidate’. 

Therefore in view of what is discussed above, our conclusion is that the Act 
does not make any distinction between the two phrases given above. 

The phrase ‘at the election’ in section 82 was also subject of comment from 
both sides. Argument of one side was that use of this phrase was not indicative 
of any I time or of any particular stage in the process of nomination. The other 
side laid emphasis on the preposition ‘at’ and also on the definite article ‘the’ 
and eidplained that ‘at the election’ meant ‘for the purpose of contesting the 
clectiom. Looking to context in which the phrase is usecl it is impossible to 
give it any meaning other than that given from the side of the petitioner. Every 
word or phrase used in an enactment is used for some purpose. No word 
or phrase can be said to be redundant. If the Legislature had intended that 
all the nominated candidates including the withdrawn ones should be impleaded 
as respondents it was wholly unnecessary to add words ‘at the election^. This 
phrase was added with some purpose. It cannot be said to bo superfluous. By 
using that phrase the Legislature intended that only those candidates should be 

impleaded as respondents who remained in the field for the purpose of 

contesting the election. In the view that we have taken we find support from 
the Bombay case cited above in which their Lordships remarked— 

“ ‘At the election’ emphasises the point of time when the election takes 

place. It emphasises the fact that you are a contestant at the election 

and that the voters have a right to vote for that candidate. It also 
emphasises the fact that the candidate has not withdrawn and has 
no right to withdraw and m law he must be considered to be a 
person who is contesting the election along with other candidates.” 

It is, therefore, clear that plain and ordinary meaning of the phrase in con¬ 
troversy IS that only those candidates are to be impleaded as respondents who 
had actually contested the election. 

The same result is reached in another way. As pointed out above the ‘duly 

nominated candidate’ ha.s not been defined in the Act, Part V of the Act 

relates to ‘Conduct of Elections’. The first chapter of this part relates to ‘Nomi¬ 
nation of candidates’. The chapter consists of sections 30 to 39. The whole 
procedure of the process of nomination is described in this chapter a perusal 

of which section by section will show that it is impossible to point out the 

stage at which a candidate could be called ‘duly nominated at the election’ 
except the stage of section 38. It is there that, after nomination, acceptance of 
nomination, scrutiny of nomination, deposit of security and withdrawal, some 
persons remain in the field whose names are published in the Gazette. They 
are the persons who arc duly nominated candidates left for contesting the 
election. It is only the stage of publication of the names of those who finally 
emerged to contest the seat at the election where we can pause to find out that 
the nomination was complete in all re.spects. This stage is reached after elimi¬ 
nation of the withdrawn candidates. 

There is some difference in the old law on the point and the present law. 
Under the old law ordinarily only the returned candidates were to be impleaded 
as respondents but— 

“if a petitioner, in addition to calling in question “the election of the 
returned candidates, claims a declaration that he himself has been 
duly elected, he shall join as respondent to his petition all other candi¬ 
dates who were nominated at the election.” 

It is significant to note that word ‘duly’ was not used before ‘nominated’ as it 
is used in the Act. It appears that there was some controversy in the past on 
the question as to whether the withdrawn candidate.^ should be impleaded as 
respondents. Different tribunals had to decide this point. Jn a number of cases 
(as for instance cases Nos. II, XXVII, LXI, LXVIII and C reported in Sen and 
Poddar) it was decided that withdrawn candidates should have been impleaded 
and their non-joinder was fatal. But the petition was in no case thrown out 
on that score. Only the relief of the petitioner claiming seat for himseK was 
struck off. However some of the tribunals held oven in the past that the Non¬ 
joinder was not fatal even in case of prayer of the petitioner claiming seat for 
himself (as for instance cases Nos, CX and CXLI of Sen and Poddar), It 
appears that in order to set the controversy at rest word ‘duly’ was added before 
‘nominated’ and the uniform procedure of impleading all those who remained 
in the field to contest the election was introduced whether the petitioner claimed 
or did not claim a seat for himself. 
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Apart from what js said above, if the matter is looked at from a practical 
point of view, it may be noted that in the case before us the petitioner does 
not claim a seat for himself. His only prayer is for the avoidance of the election 
In such a case It is wholly unnecessary to implead the withdrawn candidates 
who left the held for good of their own choice, and whose position is no better 
than that of an ordinary voter. 

Reference was made from the side of the respondent to the case (Pritam 
Smgh Vs. Hon’ble Sri Charan Singh) recently decided by the Lucknow Tribunal 
The judgment of that case is published in the U.P. Gazette Extraordinary dated 
December 26, 1952, pace 6 (Hindi Edition). In that case help of clause (f) of 
sub-ruJe (1) of Rule 3 of the Representation of the People (Conduct of Elec¬ 
tions and Election Petitions) Rule 1961 was taken for finding out as to what the 
phrase 'duly nominated’ meant. In the aforesaid clause ‘validly nominated 
candidate’ is defined as that duly nominated candidate who did not withdraw. 
It was inferred from this definition that ‘dulv nominated candidate’ included 
even those candidates who had withdrawn. We may point out that the Act is 
to be interpreted independently of the Rules. Meaning of the disputed phrase 
in the Act is quite clear and unambiguous. This being so, it is not at all neces¬ 
sary to import in the Act, with the help of Rules, meaning which is different 
from the plain meaning of the phrase. It may also be noted that as pointed 
out above scheme of the Ad shows that it defines certain words and phrases for 
only particular part of the Act. Definition given for one part cannot be 
utilised for the interpretation of that part for which the definition was not 
meant. The preamble of Rule 2 cited above is—“In these rules, unless the 
context otherwise requiresIt is dear that the definitions that follow this 
preamble are meant for the rules. The .same cannot be utilised for the interpretation 
of the Act. Further, it appears from the judgment of the Lucknow case cited 
above that attention of the Tribunal was not drawn to the significance of words 
‘at the election’ which qualify ‘duly nominated’ in section 88. One of the reasons 
given by the Tribunal for holding that even the withdrawn candidates were 
necessary parties was that the petitioner had applied for addition of their names 
among respondents and by doing so the petitioner accepted the view that even 
withdrawn candidates were necessary parties. In the case before us the peti¬ 
tioner did not make any such application and did not accept the contention that 
even the withdrawn candidates were necessary parlies. Another reason which 
weighed with the Lucknow Tribunal was that a candidate might have with¬ 
drawn finding that the opponent wielded greater influence and was, therefore, 
likely to succeed. It was remarked that the Legislature made the withdrawn 
candidate a necessary party. But the scheme of the Act shows that a withdrawn 
candidate goes out of the picture after withdrawal. Such a candidate like others 
has, however, been given an opportunity of becoming a respondent if he so 
chooses under the provisions of sub-section (1) of section 90 of the Act. In this 
ca.se this opportunity was not availed of by Mathura Parshad and Jwala Paishad. 
Moreover as pointed out above, the only prayer being of the avoidance of whole 
election it IS immaterial whether withdrawn candidates have or have not been 
made parties. With great respect we are unable to accept the view taken by 
the Lucknow Tribimal. 

Besides the case of the Bombay High Court cited above which was decided 
one day subsequent to the decision of the Lucknow ’rribunal. other Tribunals 
have also come to the same conclusion to which we have arrived. One of such 
cases is cited in the judgment of the Lucknow Tribunal, We could not have 
the advantage of persuing mdgment of that case. However we may refer to 
the order of the Allahabad Tribunal dated November 11, 1952, made in the case 
of Election Petition No. 316 of 1952 (Sri Salig Rama Jaiswal Vs. Sri S. K. Pande 
and others). In that case the Tribunal held that the withdrawn candidates 
were not at all necessary parties to an election petition and that the phrase 
‘all the candidates who were duly nominated at an election’ occurring in section 32 
referred only to those candidates who actually contested the election. 

Therefore in view of what is said above our definite finding is that Jwala 
Parshad and Mathura Parshad being withdrawn candidates were not necessary 
parties within the meaning of section 82 of the Act. We hold accordingly and 
we reject the objection of the respondents which was to the effect that non¬ 
joinder of the aforesaid persons was fatal. 

(Sd.) D. N. Roy, Chairman. 

Election Tribunal, Faizahad. 

(Sd.) A. Sanyai., Member. 

(Sd.) M. U, Faruqi, Member. 


The 20th March, 1953. 
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Election Petition No. 330 of 1952 
Sri Shri Ratan Shukla— Petitioner. 

Verntut 

t)r, Brijendra Swaroop and others—Respondents. 

Okder 

1, During the general election held in 1951-52 Sri Shri Ratan Shukla the 

E etitioner along with the respondents 1 to 10 contested the election to the U.P. 

ogislative Council from the U.P. Graduates (West) constituency. This election 
was held in accordance with the single transferable vote system by postal ballot. 
It was a three-member constituency. After scrutiny of the ballot papers 
Dr. Brijendra Swaroop Advocate, Kanpur, Dr. Isliwari Prasad Professor, 
Allahabad University and Shri Beni Prasad of Allahabad were declared by the 
Returning Officer (Secretary of the UP. Legislative Council) as duly elected as 
a result of counting held on April 21 to 23, 1952 and the Petitioner and Respon¬ 
dents 4 to 10 were thus defeated. 

2. One of the defeated candidates Shri Ratan Shukla presented the election 
petition before the Election Commission on August 4, 1952. Written statements 
were filed by Respondents 1 to 4 and 10 alone. The rest remained absent. Of 
those who filed the written statements Respondent 1 was the last to file the same. 
Ho did so on December 19, 1952. 

3. There 13 no specific provision in the Representation of the People Act 1951 
(hereinafter called the Act) about the filing of written statements by the 
respondents and about the framing of issues. Sub-section (2) of Section 90 of 
the Act, however, makes the provisions of the Code of Civil Procedure applicable 
with some limitations. It is, therefore, clear that written statements are filed and 
issues are struck in an election case under the provisions of the said Code. In the 
cases governed by the (i.P.C. issues are struck on the pleadings of the parties, If 
any addition in the pleadings becomes necessary subsequently, an application for 
amendment is made in which the reason of delay in seeking amendment at a 
later stage is set forth If the court is satisfied that the delay was due to good 
cause, it allows amendment and then issues are framed in the light of the amended 
pleadings, 

4. After the filing of written statements in this case some preliminary points 
relating to non-joinder of necessary parties were raised and. after long argu¬ 
ments, were decided by the Tribunal on March 20. 1953. April 4, 1953 was fixed 
for framing of the issues. 

5. On the last-mentioned date, before the striking of the issues, two applica¬ 
tions were made by Respondent 1 which were opposed by the petitioner. Ctinsc- 
q^ucntly the framing of issues was postponed till the decision of these applications, 
(jnc of the two applications—relating to the applicability of Section 84 of the 
Act—was, in fact, an application for amendment of the written .statement because 
the said application seeks addition of a new allegation in the pleadings. This 
application was a belated one and no reason is shown as to why it was being 
made so late. Ordinarily that application should have been rejected summarily 
because of absence of any explanation of delay. We, however, entertained that 
application for consideration because of the legal points raised therein. The 
other application of the same date was made with a view to point out indefinite 
and vague nature of the allegations made in the petition. 

6. The first of the two applications is in respect of applicability of Section 84 
read with Section 100 of the Act and the other in respect of Section 83. We pro¬ 
pose to dispose of the two applications by this order. For the sake of brevity 
We would call the first application as ‘Application about Section 84’ and the other 
as ‘Application about Section 83’. We first take up the first-mentioned application. 

Application about Section 84 

7. The argument of the Respondent’s side is that Section 84 describes the relief 
that can be claimed by a petitioner. Sections 100 and 101 define grounds on which 
any particular relief is to be granted. According to Respondent, correct interpreta¬ 
tion of Sections 100 and 101 is that a petitioner cannot be permitted to make 
allegations, raise issues and lead evidence on such of the grounds asi are not 
covered bv the particular relief that he has claimed in his petition in terms of 
Section 84. In this case the only relief that the Petitioner has claimed is that 
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the election, should be declared wholly void. This relief is covered by clause (c) 
of Section 84. According to Respondent, the issues in this case should be framed 
and evidence should be permitted to be led in respect only of such grounds as are 
given in sub-section (1) of Section 100 for avoidance of the whole election. Or, 
in other words, accordmg to Respondent the allegations contained in the petition 
relating to grounds given in sub-section (2) of section 100 should not form 
subject matter of issues and the Petitioner should not be permitted to lead evi¬ 
dence in respect of those grounds. The Respondent pleads that such of the 
grounds as are not covered by sub-section (1) of Section 100 should be struck oil 
and disregarded. 

8. For consideration of the point urged from the side of the Respondent a close 
examination of the provisions of the Act is necessary. Part VI of the Act deals 
with disputes regarding elections. Chapter II of the part deals with presentation 
of the election petition to the Election Commission. Section 80 of that Chapter 
lays down that no election .shall be called in que,stion except by an election 
petition presented in accordance with the provisions of Part VI of the Act. 
Section 81 prescribes the mode of presentation of the petition and lays down— 

‘an election petition calling m question any election may be presented on 
one or more of the grounds specified in sub-.sections (1) and (2) of 
section 100 and section 101’. 

It may be noted that this provision enjoins upon the petitioner that his allegations 
in the petition should be covered by the grounds given in Sections 100 and 101. 
If this is so, the petition will be deemed to be in order. If this is not so, conse¬ 
quences will be fatal as we shall presently show, It mav also be noted that the 
provisions of Section 81 do nut make any reference to the relief that may ulti¬ 
mately be claimed by a petitioner. By using words ‘one or more of the grounds’ 
in sub-section (11 of section 81 the scope is widened and the petitioner is given 
liberty to give as many grounds as he likes provided he remains within the limits 
prescribe in sub-sections (1) and (2) of section 100 and section 101, So far 
there is no mention of relief. It naturally follows that grounds of presentation of 
an election petition are not governed or controlled by the relief that may be 
claimed. 

9. To proceed further with the examination of the provisions of the Act, 

Section 82 is about the parties to the petition and Section 83 describes how the 
allegations relatmg to one or more of the grounds .specified in sub-sections (1) and 
(2) of Section 100 and Section 101 should be detailed in the petition. Again 
there is no mention of the relief. So far i.e. from Section 80 to Section 83 the 
provisions are mandatory and everywhere in these sections word ‘shall’ is 
repeatedly used. Then comes section 84 with the heading 'Relief that may be 
claimed by the petitioner'. It lays down. 

‘A petitioner may claim any one of the following declarations: — 

(a) that the election of the returned candidate is void: 

(b) that the election of the returned candidate is void and that he himself 

or any other candidate has been duly elected; 

(c) that the election is wholly void. 

It may be noted that unlike the previously noted sections, i.e. Sections 80 to 83, 
mandatory nature has been avoided in section 84. Use of the word ‘may’ in the 
heading as well as in the body of .section 84 is not without significance. This 
provision is inclined more to elasticity than to rigidity which is evident in the 
immediately preceding sections noted above. This section is followed by section 
85 which calls upon the Election Commission to dismiss a petition if the provisions 
of sections 81, 83 or 117 are found not complied with. Section 84 i.e. section for 
relief does not find any mention in this section. It necessarily means that if the 
relief sought in terms of Section 84 is not in conformity with the allegations 
made in the petition or even if no relief is sought at all, the Election Commission 
IS not empowered to dismi.ss a petition on that ground under Section 83. 

10 This brings us to Chapter III of Part VI, which is meant for trial of election 
petition. Section 86 deals with the appointment of Election Tribunal and lays 
down that if the petition is not dismissed under Section 85. the Election Com¬ 
mission shall appoint an Election Tribunal for the trial of the petition with petition 
The obvious answer is: the petition as described in section 81 and 83 in which 
election ha.s been called in question on one or more of the grounds specified m 
sub-sections (11 and (21 of section 100 and section 101 and which has survived the 
axe of summary dismissal provided In section 86, Thus it is seen that even a 
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petition in which allegations are not in conformity with the relief sought or in 
which no relief is sought at all, by ciossing all the hurdles mentioned above, 
reaches the Election Tribunal. 

11. Further examination of the provisions of the Act shows that section 87 
deals with connected petitions, section 88 with the place of trial and section 89 
withj the attendance of law officers—matters with which we are not concerned in 
this case. Section 90 deals with the procedure before the Tribunal. Sub-section 
(4) of this section confer.s the same powers of summary dismissal of petitions on 
the Tribunal as are given to the Election Commission with this difference that in 
case of the latter the provision is mandatory while in case of the former it is 
discretionary. Here again there is no mention either of relief or of Section 84, 
This means that if the grounds taken arc not in conformity with the relief sought 
or even if no relief is sought at all neither the Election Commission nor the 
Election Tribunal can summarily dismiss the petition. The general principle is 
that what applies to whole should also apply to part. If some of the allegations 
are not in conformity with the relief sought, they cannot be struck off, scored 
out nr disregarded. If they had become redundant because of non-conformity 
with the relief, the Act should have contained a provision directing that the same 
.should be disregarded. A close examination of the provisions of law as discussed 
above shows that the Tribunal has no powers to disregard or score out any 
allegations merely on the ground.s that the same arc not in conformity with the 
relief .sought. It necessarily follows that even those allegations must form part 
of the pleadings and must be made subject matter of issues that arc to be framed 
in the case. 


12. An ingenious argument was advanced from the side of Respondent b.v 
reading sections 84, 98, 100 and 101 of the Act together and by showing that 
there were certain .specified grounds for each specified relief and that therefore 
only such of the allegations should be made subject matter of is.sucs as are in 
conformity with the relief sought An examination of the provisions of the Act 
manifestly shows the hollowness of this argument, 

13. Besides what is said above, it .should be noted that the provisions of section 
84 are not mandatory. As a matter of fact a close scrutiny will reveal that clauses 
(a) to (c) of section 84 are not and were not meant to be mutually exclusive. 
Supposing there is a single member constituency and the contest was between 
two candidates only. The defeated candidate presents election petition. In such 
a case there would be no difference at all if either relief (a) of section 84 is 
claimed or relief (c) is claimed. Similarly if there is a three member consti¬ 
tuency, as in the present ca.se, and election of all the three successful candidates 
is questioned, it is immalorial if relief (c) is claimed in preference to relief (a) or 
nice I’er.sa 


14 If the argument advanced from the side of Respondent was accepted 
certain impossible situations would arise. Supposing the relief sought is in terms 
of clause la) of Section 84 and allegation of improper rejection of nomination 
paper is made in the petition, then as the aforesaid allegation is covered by sub¬ 
section (1) of section 100, according to respondent, .such an allegation could not 
be investigated. This, however, could not be intention of the legislature. The 
result of what is said above is that the relief in a petition does not control the 
allegations made therein Therefore, all the allegations that stand the check laid 
down in Sections 81 and 83 must bo made subject matter of issues. It was also 
argued friim the side of the Respondent that .section 98, relating to the decision 
of'the Tribunal, made it incumbent on the Tribunal to construe the provisions of 
law in the way suggested We, however, are not concerned with that point at 
present, 

15. In this connection we may refer to a decision of the Allahabad High Court, 
A writ petition was moved in that court against the decision of an Election 
Tribunal. The High Court judgment is reported as 1953 A.L.J., 383 (Shri Sheo 
Kumar Pandey Vs. V G. Oak) At page 328 the Bench which decided that case 
remarked that the Representation of the People Act 1951 was not drafted 
artistically. With respect we agree with the aforesaid observation. We venture 
to sugge.st that no ground for any ambiguity would have remained if the grounds 
given In sub-section (1) of section 100 would have been included in sub-section (2) 
as well. The reason is obvious An examination of the provisions of the Act 
discussed above clearly shows that the Legislature did not intend to group the 
grounds for challenging an election in water tight compartments. Furthermore, 
the grounds for setting aside the whole election must apply also to a case where 
relief of setting ’ the elet ion of a i irned is 
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10. From the side of Respondent reliance was placed on a decision of the Bhopal 
Tribunal—Bijay Singh Vs. Narbada Charan Lai published in the Gazette of India, 
Extraordinary, Part II Section 3, dated January 6, 1953. The decision of one 
Tribunal is not, however, binding on another Tribunal. It is the reasoning of a 
decision which can be adopted if the Tribunal before which that decision is 
produced finds itself in agreement with it. In the case cited above the election 
related to a single member Constituency. There were five candidates whose 
nomination papers were filed. Three of them including the petitioner of that case 
were eliminated as a result of scrutiny of nomination papers. The contest 
remained between the remaining two candidates including the respondent of that 
case who was declared elected. The petitioner claimed two reliefs—one in terms 
of clause (b) and the other, of clause (cl of Section 84 i.e. for declaration that 
the election of the returned candidate wa.s void and the petitioner was duly 
elected and also that the whole election was void, The Tribunal’s reading of 
Section 84 was that it was open to a petitioner to claim only one relief and hence 
it ordered by the petitioner to elect one out oi the two reliefs claimed. The order 
by which this choice was given to the petitioner is not before us. Hence it is not 
possible for us to examine the reasons that led that Tribunal to that conclusion. 
Perhaps the order was a summary one i.e. it was passed without giving any 
reasons. Had reasons been given that order would have been published in the 
Gazette as an annexure to the main judgement. The petitioner of that case sub¬ 
mitted to the order of the Tribunal and made his choice by sticking to the relief 
of avoidance of the whole election. The result was that on the petitioner’s appli¬ 
cation the Tribunal scored out such of the allegations of the petition as were 
covered by the grounds jjiven in sub-scction (2) of Section 100 with respect we arc 
unable to accept the view of that Tribunal. It was a summary order. The 
reasoning of that 'Tribunal is not before us. The petitioner gave in an accepted 
and acted upon that order. Therefore we see no reason to change our view 
which is based on a close examination of the provisions of law 

17. On the other hand we may refer to a decision of the Faizabad Tribunal in 
Election Petition No. 272 of 1052—Hanuman Prasad Vs. Tara Chand published in 
the Gazette of U.P. Extraordinary, dated April 21, 1953. It would be making 
this order too long if we discuss facts of that case. We accept the view expressed 
at pages 7 to 10 of the majority judgment. That a.^ect of the question was not 
considered in the disentient judgment because of a different line of approach. 

18. Before we close this part of the order we may answer a point raised by 
the Respondent about limitation. It was argued that taking advantage of the 
relief of avoidance of the whole election the petitioner took advantage of the longer 
period of limitation provided in clause (b) of rule 119 of the Representation of 
the People (Conduct of Elections and Election Petitions) Rules, 1951. There¬ 
fore, the argument proceeded, the petitioner should not be allowed to haVc a 
decision of the Tribunal on the allegations relating to the grounds specified in 
sub-section (2) of section 100 because limitation was provided for the same in 
clause (2) of the aforesaid rule, This argument is wholly untenable and does not 
at all find support from the language of the rule relied upon, For application of 
that rule in this case the number of returned candidates is the criterion. If 
there is only one returned candidate clause (a) will apply, and if the returned 
candidates number more than one, as in this case, clause (b) will apply In the 
present case there were three returned candidates and hence the petition was 
rightly presented within the longer period of limitation taking advantage of the 
provisions of clause (bl aforesaid. 

Therefore, for the above reasons we rejected the application. 

Application about Section 83 

19. The Respondent has presented this application pointing out that some of 
the paiagraphs of the petition are too vague and indefinite to torm subject matter 
of issues and that the same should be scored out because of non-compliance of the 
provisions of section 83 of the Act. For consideration of this point aMin a close 
examination of the relevant provisions of the Act will be necessary. We propose 
to deal first with the interpretation of sections 81 and 83 of the Act. In doing 
so we shall define the general principles to be deduced therefrom and then we 
shall examine the petition paragraphwise and find out what allegations are vague 
and indefinite and should not be made subject matter of issues. 

Section 81 provides that— 

'an election petition calling in question any election may be presented on 
one or more of the grounds specified in sub-scctions (1) and (2) of 
section 100 and .section 101. 
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Sub-section (1) of section 100 is in respect of 

(a) extensive prevalence of bribery and undue influence; 

(b) Coercion and intimidation exercised by one group of persons on 
another, and 

(c) improper acceptance or rejection of nomination 
Sub-section (2) of the same section is in respect of 

(a) Corrupt or illegal practice procuring or inducing the election of a 

returned candidate or materially affecting result of election; 

(b) Corrupt practice specified in section 123 committed by a returned 

candidate or his agent, and 

(c) (i) improper reception or refusal of a Vote, 

(li) reception of void vote, and 

(ill) non-compliance of law or procedure 

Only so much of the two sub-sections is quoted above as is relevant for the pur- 
po.ses of the present discussion 

20. Aldose .scrutiny will show that some of the grounds given in sub-sections 

(1) and (2) of section 10() are neither corrupt practices as defined in section 123 
and 124 nor illegal practices as defined in section 125. These grounds are not 
given any general name in the Act but may for the sake of convenience be called 
irregularities. Improper acceptance or rejection of a nomination paper and non- 
compliance of relevant laws and rules are some of the irregularities which are 
not covered by sections 123 to 185 of the Act and as such cannot be called corrupt 
or illegal practices. Consideration of this point has become necessary 
because sometimes provisions of section 83 are so interpreted as to include even 
irregularities. 

21. To elaborate the point provisions of Section 83 may be considered in some 
detail. This section is as follows:— 

“Section 83. Contents of petition.—(1) An election petition shall contain 
a concise statement of the material facts on which the petitioner 
relies and shall be signed by the petitroner and verified in the manner 
laid down in the Code of Civil Procedure 1908 (Act V of 19081 for 
the verification of pleadings. 

(2) The petition shall be accompanied by a list signed and verified in like 

manner setting forth full particulars of any corrupt or illegal practice 
which the petitioner alleges, including as full as statement as possible 
as to the names of the parties alleged to have committed such 
corrupt or illegal practice and the date and place of the commission 
of each such practice. 

(3) The Tribunal may, upon such terms as to costs and otherwise as it may 

direct at any time, allow the particulars included in the said list to 
be amended or order such further and better particulars in regard 
to any matter referred to therein to be furnished as may In its opinion 
be necessary for the purpose of ensuring a fair and effectual trial 
of the petition”. 

22. If the provisions of section 81(1) and section 83(1) are read together it 
becomes clear that the ‘concise statement of material facts on which the petitioner 
relies’ must be in respect of ‘one or more of the grounds specified in sub-sections 
(1) and (2) of section 100 and section 101.’ Thus the ‘material facts’ may be in 
respect of corrupt or illegal practice or in respect of the grounds collectively 
called irregularities, 

23. A restriction is placed under .sub-section (2) of section 83 in respect of a 
corrupt or illegal practice details there of should be given in a separate list 
accompanying the petition. But no such restriction is enjoined in respect of 
irregularities. It follows that the provisions of sub-section (2) of section 83 
will not be infringed if no separate list of particulars of irregularities is appended 
with the petition provided, of course, that the irregularities are given in the 
concise statement of the material facts embodied in the petition under sub-section 
(1) of section 83, 
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24. Thus it is clear that the material facts relating to irregularities are not 
governed by the provisions of sub-section (2) of section 83. During the course of 
arguments our attention was drawn to some of the decisions of the old and new 
election courts in which a contrary view was expressed but with respect we are 
unable to accept that view. We were also referred to a decision of the Faixabad 
Tribunal of which two of us were mcmber.s. It is Election Petition No. 321 of 
1962, Srimati Shanta Devi Vaidya Vs. Sri Bashir Husain Zaidi. That case is not 
yet finally decided but the order relied upon was made on January 17, 1953, In 
that case the point as to whether the allegation of irregularities were hit by the 
provisions of sub-section (2) of section 83 was not directly in iss(ue. While 
dealing with the extent and scope of the provisions of that sub-section, in B 
passing way, irregularities were bracketted with corrupt and illegal practices. It 
was observed— 

“It IS, therefore, incumbent upon a petitioner to state at the very outset 
the particulars on which his allegations are based. Consequently, 
it follows that if particulars are not at all given, those paragraphs in 
the petitioner or in the annexurc which deal with corrupt or illegal 
practices or even with irregularities should be struck of” 

but further on the above remark is modified thu.s— 

“The word ‘particulars’ in section 83(2) of the Representation of the People 
Act 1951 Is no doubt restricted to ‘corrupt or illegal practices’. 
Nevertheless if irregularities are alleged a concise statement of 
material facts as required by the rules should be furnished.” 


The latter passage Is not at all in conflict with the view which we have taken in 
the present case. Bracketting of irregularities with corrupt and illegal practices 
i-n the former passage is due to the fact that that point was not directly in issue 
there. However, if ihe former passage is taken to be laying down that irregu¬ 
larities are also hit by the provisions of sub-section (2) of section 83, in view of 
what i.s said above the two of us who were parties to that decision find themselves 
unable to adhere to that view. The third member is also not prepared to accept 
that reasoning. 

25. We, now, turn to the question of the extention to which the provisions of 
sub-section (2) of section 83 should operate when allegations of corrupt and 
illegal practices are contained in the concise statement of material facts given 
in the petition. 


Sub-Section (2) of Section 83 is as follows;— 

“The petition shall be accompanied bv a list signed and verified in like 
maimer .setting for the full particulars of any corrupt or illegal 
practice which the petitioner alleges, including as full a sta tement as 
possible as to the names of the parties alleged to have committed 
such corrupt or illegal practice and the date and place of the com¬ 
mission of each such practice.” 


We have underlined some of the words given above because the arguments were 
mainly centered on the interpretation thereof. According to the learned Counsel 
of Respondent, the words ‘full particulars’ should be given their literal meaning, 
that is to say, even if any small detail is left out, it should be held that me 
aforesaid provisions arc inflnged and therefore the particular allegation wanting 
in that small detail should be secored out. We are unable to accept this, con¬ 
tention for the simple reason that it negatives the provisions of sub-section (.ij 
of section 83. Insertion of this sub-section in the Act pre-supposes the possibility 
of the particulars not being full literally in some case. Inspite of the use ol 
words ‘full particulars’ it remains to be decided by the Tribunal as to whether 
anv omission in giving the ‘full particulars’ such as needed an amendment or 
supply of further and better particulars under sub-section (3) for the purpose o 
‘ensuring a fair and effectual trial of the petition.’ Similar y use of the words 
‘as full a statement as possible’ again i-aises a question 9 ^. The ’Tribunal has 
to decide with reference to facts of a particular case whether the statement is as 
full as possible under the circumstances 

26 This brings us to the word.s ‘including a.s full a statement as possible as to 
the names of the parties alleged to have committed such corrupt or illegal 

nractice .’ By specifically mentioning names of the parties, date and 

place in this passage the Legislature stressed the need of the furni^ing of these 
details. If these details are wanting in any h^t of particulars 

disregard the particular allegation provided no help is possible under sub-section 
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(3j of Koction 83, in this connection the passage ‘the names of parties who have 
committed such corrupt or illegal practice’ was subject of much comment at the 
time of argument. Accoidiug to the learned Counsel of the Respondent, this 
passage includes names even of those who were subjected to any corrtipt or 
dlcgal practice first bccau.se the argument proceeded, ‘parties’ (in plural) included 
both sides and secondly because those who were subjected to any corrupt or illegal 
practice should be taken as abettrs and as such they would come within tne 
scope of the words ‘alleged to have committed’. Answer of the petitioner’s side is 
that' 'parties’ by no stretch of reasoning, can include those who were subjected 
to a corrupt or illegal practice. According to the learned Counsel of the petitioner 
the word ‘parties’ is used in order tgi include the candidate and his agents and 
also the petitioner in cases in which, under section lOlA, a respondent has made 
recriminating allegations against him. It was further contended that the argu¬ 
ment about those' who were subjected to a corrupt or illegal practice being 
abettors was fallacious on the face of it first because the analogy of criminal law 
does not apply, owing to the absence of criminal intention on the part of those 
who were subjected to a corrupt or illegal practice and secondly because word 
‘parties’ is not used to include abettors as an abettor is manifestly different from 
the perpetrator of the crime. We accept the argument advanced from the side 
of the petitioner and our conclusion is that the phrase 'the names of the parties 
alleged to have committed such eorrimt or illegal practice’ does not include those 
who were subjeettd to that practice. 'Therefore, it cannot be held that if those who 
were subjected to a corrupt and illegal practice are not named in the list of 
particulars provisions of sub-section (2) of section 83 will be infringed. To 
illustrate the point, supposing there is an allegation that voters were carried in a 
vehicle supplied by a candidate, there will be no infringment of the directions 
contained in the phrase ‘the names of the parties alleged to have committed such 
corrupt or illegal practice,’ and on that account it will not be right to score out 
the allegation because of that omission. It is another matter that the Tribunal 
acting under the provisions of sub-section (3) may call upon a petitioner to give 
a list of such names. 

27. The above discussion will show that, in our view, hard and fast rules 
generally applicable to every case cannot be laid down. Each case Is to be 
decided on its own merits having regard to circumstances governing that parti¬ 
cular case. The guiding principle, however, is that while calling for further and 
better particulars or allowing an amendment under sub-section (3) of section 83 
regard should be had that no surprise is sprung on the respondent and that 
there is no chance of manufacturing false evidence by introducing any new 
Instances not given in the list of particulars filed under sub-section (2) of section 
83. 

I 

28. Provisions of law in the past were the same as are now contained in the 
Act. These provisions have been in the past and are a still sublet matter of 
interpretation in the election cases. Good many decisions- of the Election Com- 
misslonerg of the past and of the Election Tribunals constituted under the present 
Act were cited before us. We do not desire to discuss all those cases in details. 
Some of the decisions went too far in narrowing down the provisions and limiting 
the scope thereof to such an extent as to make sub-section (3) of section 83 
nugatory. Others went too far in the opposite direction. We, however, generally 
agree with the reasoning given and the interpretation placed upon the relevant 
provision in a decision of the Allahabad Tribunal in Election petition No. 243 of 
1952—^Shiva Das and others iis. Sheikh Mohd. Abdul Samad. Tile order to which 
we refer was made on applications 9C and IOC on November 21, 1952, 

29. At the time of argument before us it was contended from the side of the 
Respondent that in order to find whether the allegations in the petition were 
vague and indefinite, wc were to confine ourselves to the petition alone and we 
should not look to the written statement in order to see how any particular 
allegation of the petition was dealt with therein. Wc do not agree with this line 
of argument which is at divergence with the law of pleadings and with the 
procedure which must be followed at the time of the striking of the issues. 

30. We, now proceed to examine the petition paragraphwise with a view to 
find out what allegations are vague and indefinite and what are not so and also in 
order to find out if in any case further and better particulars are to he called for 
from the petitioner. It may he pointed out that in this case the main allegation 
of the petitioner is that Dr. Brijendra Swaroop and his relations, friends and 
associates prevailed upon the electors for one reason or the other to hand over 
the unmarked but signed ballot papers and attestation slips to their men who 
at Kanpur or Allahabad marked the ballot papers according to their own depire 

It be noticed that if any 
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detail is wantiM in this case the same can he supplied without springing any 
surprise on the Respondent and without any posslbiliiy of connection of evidence 
because the ballot papers and attestation slips are all in sealed covers with the 
Returning Officer. 

31. No objection is taken by the Respondent in respect of paragraphs 1 to 8 
of the petition. Paragraphs 9 and 10 are obviously too vague, indefinite and 
general to be made subject matter of any separate issue. The allegations made 
m these paragraphs do not entitle the petitioner to produce evidence on points 
not already alleged in the petition. Issues will, however, be struck on these 
paragraphs only with reference to the relevant allegation in the petition. 

32. Paragraphs 11 to 14 form one group in which it is alleged that the returned 
candidates obtained blank ballot papers and attestalon slips from electors and 
got them filled in and filed before the Returning Officer in infringment of pro¬ 
visions of law contained in the Rules framed under the Act. The allegations 
made in. these paragraphs are such as require the striking of issues on the points 
Involved. However, the petitioner shall be called upon to furnish the names and 
addresses of such of the electors as were, according to him, subjected to this 
corrupt practice. By doing so the petitioner will not be introducing any such 
material as may be said to have been connected for the purposes of the case 
because of the existence of the ballot papers and attestation slips which have 
been kept under sealed cover by the Returning Officer. In these paragraphs 
some irregularities have also been pointed out which will form subject matter of 
issues. 

33. In paragraph 16 of the petition the allegation is that certain persons 
(named in the petition) who were interested in the success of Respondent 1 and 
who are alleged to be his agents exercised undue influence and threat on the 
electors and obtained unattested and unmarked ballot papers from them. 
Schedule I of the petition relates to this paragraph and in it names of the electors 
subjected to threat and undue Influence are given. This paragraph along with. 
Schedule I must remain and must be made subject matter of issues. So far as 
the persons named in paragraph 15 other then Dr. Brijendra Swaroop. Sri 
Devendra Swaroop and Principal Kalka Parshad (all named in the Schedule) are 
concerned the petitioner will furnish the names of the electors influenced by 
them after inspection of the ballot papers and attestation slips. 

84. Paragraphs 10 and 17 of the petition are too vague and Indefinite to be 
made subject matter of Issues. The same shall be disregarded. 

35. In paragraph 18 only the instance given therein shall form subject matter 
of issue. Iffie passage In the beginning ‘that malpractices.Postal Depart¬ 

ment’ shall be disregarded as being too vague and indefinite. 

30. Paragraph 19 has enclosure A attached with it and allegations made there¬ 
in are given briefly in the petition. An issue will be struck on the point alleged 
In this paragraph. 

37. Paragraphs 20 to 26 relate to irregularities and non-observance of law and 
procedure etc. Issues shall be struck In respect of the allegations made therein. 

38. In paragraph 27 the following shall not be considered:— 

(a) ‘and his agents’, 

(b) ‘within his knowledge and with his connivance and with his active 

instigation’, 

(c) ‘and his friends and agents’ and 

(d) ‘These ballot papers . University’. 

because of vagueness and Indefiniteness. 

39. In paragraph 28 allegation of undue Influence has been made without 

f iving the details and reference has been made to agents without naming them. 

'hese vague and indefinite portions must be disregarded because the allegation 
relates to corrupt practice and is hit by sub-section (2) of section 83 and the defeat 
cannot be removed by the application of the provisions of sub-section (3) of the 
aforesaid section. Therefore, the passage ‘That Sri Beni Parshad Tandon..., who 
form their clientele’ in the beginning and words ‘and his agents’ at the end shall 
be disregarded ‘Their’ in the portion that remains shall be taken to refer to the 
electors working in the Allahabad Bank and its branches as also to electors who 
form clientele. This means that the evidence shall be confined only to the 
aforesaid persons. 
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40. As tho irregularities mentioned in paragraphs 27 and 28 are wanting in 
particulars, the Petitioner shall, after inspection of the ballot papers and attesta¬ 
tion slips, furnish the names and addresses of such persons whose unmarked and 
unattested ballot papers and attestation slips were obtained by Respondents 2 
and 3 and were flled with the Returning Officer, 

41. The result is that the application of the Respondent about section 83 is 
partly allowed and partly dismissed to the extent indicated above. The Petitioner 
shall furnish the details indicated above and if necessary he shall be permitted to 
make inspection of tho records for the purpose of furnishing the details but no 
such details shall be acceptable as do not find mention in the Petition or its 
Annexures. 

(Sd.) R. Saran, Chairman. 

(Sd.) M. U. Faruqi, Member, 

(Sd.) A. SanyaLj Member. 

The 30th September, 1953. 

ANNEXURE ‘C’ 

BEFORE THE ELECTION TRIBUNAL, LUCKNOW 

Sri Shri Ratan Shukla—Petitioner. 

Versu.'i 

Dr. Brijendra Swaroop and others—Respondents. 

Order 

In his election petition the prayer ol the petitioner is that the election to 
the U.P, Legislative Council in the U.P. Graduates (West) Constituency be 
declared wholly void. Section 84 of the Representation of the People Act, 
1951 lays down that the petitioner may claim any one of the following 
declarations;— 

(a) that the election of the returned candidate is void; 

(b) that the election of the returned candidate is void and that he 

himself or any other candidate has been duly elected; 

(e) that the election is wholly void. 

Thus Section 84 limits the petitioner to claim one declaration only and in 
the nresent casp the petitioner claims the declaration (c) of this Section, 
Section 100(1) of this Act sets forth the grounds on which the election may be 
declared to be wholly void and Section 100 (2) the grounds on which the 
election of the returned candidate ma.v be declared to be void and it need not be 
pointed out that each set of grounds Is dillerent from the cither. However, 
in his election petition the petitioner took not only the grounds covered by 
Section 100(1) and pertinent to the relief claimed by him but also the grounds 
covered by Section 100(3) and not pertinent to this relief, and consequently 
on 4th April 1953, the Respondent No. 1 moved an application that the two 
sets of grounds taken in the petition be separated from each other and the trial 
and disposal of the petition be confined to the grounds covered by Section 100(1) 
only, and in this application he also specified the paras of the petition which 
according to him contained the other set of grounds only, those paragraphs 
being Nos. 10 to 14 and 18 to 26. About some allegations of the petition he 
contended also that they were vague and indeflnits and on 4th April 19.53 he 
made a separate application also on the point of vagueness and indefiniteness of 
these allegations. Both the applications were opposed by the petitioner and 
were disposed of by us by our order, dated 30th September 1953, However, 
we are not concerned now with the c^ucstion of the vagueness and indeflnite- 
ness of any allegations of the petition, and our concern is only with the 
contention of the respondent that the two sets of grounds taken in tne petition 
be separated from each other and the trial and disposal of the petition be confined 
to the grounds covered by Section 100(1) only. We did not accept thla 
contention of the re.spondent and we stated our reasons therefor in our order, 
dated 30th September 1963, 

Being dissatisfied with our order of 30th September 1953 the respondent No. 1 
went up to the Hon’ble High Court by means of a writ petition and the High 
Court has by it.s order, dated 27th September 1954 been pleased to accept thi.s 
contention of the respondent and to express its view that the trial of the 
petition should be confined to those allegations only that come within the 
purview of ' ' 100(1)' i “ ’ -t to ’ ' ^ 
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accordmg to the view ol law enunnateJ by their 
Lordshife ot tlie High Court unJ coiibicicr whether the paragraphs obicctcd to 
contain any grounds which are tok-vant to the relief claimed, and if so, eomine 
its&lf only to such grounds and take evidence which might be relevant ior the 
grant i j. Ihc relief claimed in the petition. In the order of the High Court 
Uie serial numbers of these paragraphs ol the election petition are given as 
10 to 14 and 19 to 28. h e =. 

After this order of the High Court and in pursuance of it the Respondent 
No. 1 made an application to the Tribunal on 11th November 1954 praying that 
effect be given to the order and directions of the High Court by deleting the 
paragraphs No. 10 to 14 and 18 to 28 of the election petition as well as its 
paragraphs No. 4 to 7 to which no objection had been taken by him so far 
whether in the Tribunal or in the High Court, and contending that in fact 
the only paragraphs of the petition relevant for the purposes of this case were 
Nos. 9 'lid 10. By our order dated 30th September 1953 we also directed the 
petitioner to give further and better particulars of his allegations contained 
in paras 15, 27 and 28 of the election petition after an inspection of the 

ballot papers and attestation slips and on the objection of the respondent we 
by our order dated 11th November 1953 laid down certain restrictions and 
limitations on this right ot the petitioner to inspect the ballot papers; the 
inspection of the ballot papers has not been made so far because of the stay 
order of the High Court on the respondent's writ petition, although the 
attestation slips have been inspected. The High Court has not made any observa¬ 
tions as to whether the inspection should be allowed or not, but in his 
application dated 11th November 1954 the respondent No. 1 has prayed also 
that the order for the inspection of the ballot papers and attestation slips 
should be recalled now. The respondent No, 1 has moved two other 
applications on l9th November 1954 and a third on 16th December 1994 
in continuation of his application dated 11th November 1954. All these four 
applications are opposed on behalf of the petitioner and we have heard the 
learned counsel of the parties at length on the points taken in these 
applications. 

We first take up the question of paras 4 to 7 of the petition in 
respect of which no objection was taken by the respondent in this Tribunal or 
in the High Court. These paras deal with the question of age of the 
respondent No, 0, Sri Virendra Swaroop, son of respondent No. 1, Dr, Brijendra 
Swaroop; Sri Virendra Swaroop was a candidate in this election and filed his 
nomination paper which was accepted by the Returning Officer; in these 
paras it is averred that he was not of the qualifying age of 30 years at 
the time of filing the nomination and so the acceptance of his nomination by 
the Returning Officer was improper and it materially affected the result of the 
election. The contention of the respondents so far was only that Sri Virendra 
Swaroop was not below the qualifying age, that the acceptance of his nomination 
by the Returning Officer was not. therefore, improper and that in any case it 
did not materially affect the result of the election. However, there has since 
been a ruling of the Supreme Court in the case Durga Shankar Mehta 
appellant Vs. Raghuraj Singh respondent and oihers reported on page 520 of A.I.R. 
1954 SC., in which it has been held that Inspite of a 'want of qualification in a 
candidate the acceptance of his nomination by the Returning Officer will not always 
be an improper acceptance within the meaning of Section 100(1) (c) and that in 
some cases it may only amount to a non-compliance with the provisions of the 
Constitution within the meaning ol Section 100(2) (c). The cotention of the 
respondent is that according to this ruling of the Supreme Court the 
acceptance of nomination in every such case shall be only a non-compliance 
with the provisions of the Constitution within the meaning of Section 100(2) (c), 
and even assuming that Sri Virendra Swaroop was not of the qualifying age 
the acceptance of bis nomination was- only such a non-compliance specially 
because no objection was taken to his nomination at the time of the scrutiny 
of the nominations; and if it was only a case of non-compliance with the 
provisions of the Constitution within the meaning of Seccion ,100(2) (c) it can 
be no ground for declaring the election to be wholly void for which the grounds 
are set forth in Section 100(1) and so the order of the High Court on the 
writ petition bars any enquiry about it 

On behalf of the petitioner it is conceded that there was no objection such as 
is contemplated under Section 36 as to the age of Sri Virendra Swaroop at 
the time of scrutiny of the nominations, but it is contended that in any case 
this want of qualification was apparent on the electoral roll itself and the 
Returning Officer was misled to overlook this defect and so in accordance with 
■ - ■ v ■ of their Lordships of the Supreme Court contained in the last 
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sub-p4ra of para 8 of their judgment it was certainly a case of improper 
acceptance of the nomination ana as such it comes within the purview of 
Section 100(lj (c). We ourselves have minutely gone through the judgment of 
the Supreme Court and we agree with the petitioner that in accordance with this 
judgment an acceptance of a nomination in spite of a want of quamication 
neeu not in every case be a non-compiiance with the provisions of the 
Constitution and that in some cases, inter alia the cases of the want of qualilication 
taemg I apparent on tne electoral roll itself, the acceptance may be improper 
withm me meanmg of Section 100(lj (cj. However, we do not propose to 
determine just now as to whether in tnis case the want of qualulcation, if 
any, was apparent on the electoral roll itself as the determmatlon of this 
question requires some evidence and we think it proper that this controversy 
Should be made the subject matter of an issue and be decided along with the 
other matters in the case. Paras No. 4 to 7 of the election petition shall, 
therefore, stand. 

Now we take the other paragraphs in question of the petition- In para 10 
of the petition it is alleged that corrupt and illegal practices were resorted to 
by the returned candidates and their agents and supporters with their conmvance 
and this materially aifecled the result of the eleciion. The contention of the 
respondent before this Tiibunal and in tne High Court was that the allegations 
of this para were not pertinent to the relief claimed by the petitioner but 
later on in para 7 of his application, dated 11th November 1954, he has 
conceded that the allegations of this para are pertment. In our view the correct 
position alter the oraor of the Hign Com’t on the Writ petition os that those 
allegations are pertinent only in so far as the petitioner may succeed m bringmg 
them within the ambit of Section 100(1) (a) by proving that the election has not 
been a free election by reasons that the corrupt practice of undue mfluence has 
extensively prevailed at the election. This para of the petition shall, therefore, 
stand but subject to our observations about It in our order dated 301h September 
1963. 

Paragraphs 11 to 14 of the petition do not contain allegations of any corrupt 
practice within the moamng of Section 100(1) (a) or (b) and as such they should 
m accordance with the order of the Hon’blc High Court be deemed to be not 
relevant to the relief claimed and should not be enquired into. The allegations 
in these paras mean only that the provisions of rules No. 66 and 67 of the 
Representation of the People (Conduct of Elections and Election Petitions) 
Rules, 1951 were not complied with in the matter of the recording of votes on 
the ballot papers, the attestation of voters' signatures on the ballot papers and 
the return of the ballot papers by the voters to the Returning OUlcer; they come, 
therefore, within the purview of Section 100(2) (c) only and must be left out 
of consideration for the purposes of this case. Similarly paragraphs No. 18 to 
2b of Uie petition do not contam allegations of any corrupt practice within 
the meamng of Section 100(1) (a) or (b); the allegations of these paras amount 
only to non-compliance with the provisions ol the election law or rules in the 
matter of sending ol the ballot papers by the Returning Officer to the voters, the 
recording of votes and attestation on them and their return to the Returning 
Officer thereafter, as such the allegations of these paras amount only to mere 
irregularities covered by Section 100(2) (c) and shoula be left out of consideration. 

Paragraphs 15. 27 and 28 of the petition contain allegations of undue influence 
said to nave been exercised by and on behalf of the returned candidates. Dr. 
Brijendra Swaroop, Dr. Ishwari Prasad and Sri Beni Prasad Tandon, respondents 
No, 1 to 3, and although these allegations come within the ambit of Section 100(2) 
(b), yet in case the petitioner succeeds in provmg that the alleged corrupt 
practice of undue Influence extensively prevailed at the election within the 
meaning of Section 100(1) (a) or that the alleged undue influence amounted to 
coercion or intimidation within the meaning of Section 100(1) (b) and for that 
reason the election in question was not a free election, then these allegations 
would certainly come within the purview of Section 100(1) (a). As such these 
paras of the petition shall stand, but subject to our observations about them In 
our order dated 30th September 1953. 

The respondent prays also that wo should recall our order allowing the 
Inspection of the ballot papers and attestation slips to the petitioner. This inspec¬ 
tion has been permitted simply to enable the petitioner to give further and better 
particulars in respect of the allegations of paras 16, 27 and 28 of the election 
petition and in view of the fact that the Hon’ble High Court has not prohibited 
the inspection and that these paras of the petition are to stand we see no good 
ground to recall our order of inspection. 

The petitioner has already inspected the attestation slips and he has now to 
inspect the ballot papers only. As a result of his inspection of attestation slips 
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he has submitted a list of about 1100 ballot papers which he wants to inspect 
and by our order dated 30th November 1953 we have directed that these ballot 
papers be separated out and their inspection be allowed to the petitioner. 
However, it appears that the list includes not only those ballot papers the 
inspection cl wnich is necessary for the purpose of paras 16, 27 and 28 of the 
petition but also those the inspection of which is relevant for the purposes of 
paras 11, 12 and 13 only. By our order dated 30th September 1053 we allowed 
an inspection ul only those ballot papers of which an inspection is lu'cessary for 
the purposes oi paras 16, 27 and 2d and not of any other ballot papers attid this 
order ol ours has not been varied by any subsequent order and consequently the 
inspection must and shall be confined to such ballot papers only, specially because 
We now propose to ignore paras 11, 12 and 13 of the petition as stated above. 
Tnc result, therefore, is that before iiispecting the ballot papers the petitioner 
must submit a list of the ballot papers ui which an inspection is necessary for the 
purposes of paras 15, 27 and 28 only. He shall be called upon to submit this 
list at the earliest so that further proceedings may be taken in this case. 

During the hearing of these applications of the respondent the petitioner has 
filed some documents and the respondent objects to their being received in 
evidence hut in our view the objection is without an.y good giound. This 
is only the preliminary stage of the case and issues have not been ..Iruck so 
far, nor have the parties been called upon yet to produce their doiumentary 
evidence, and the respondent himself has filed some documents at this ‘-tage, and 
so there can be no objection to the filing of any documents by the iietitioner. 
However, if the respondent satisfies us that any documents filed by the petitioner 
arc not relevant for the purposes of this case they shall not be admitted in 
evidence, 


(,3d.) It. Sahan, Chairman, 

(Sd.) A. Sanyal. Advocate Member. 
(bd ) M. U, Fahuqi, Judicial Member. 


T 's 12tli JaiiHU ,, 1955. 
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By Order, 

P. S. SUBRAMANIAN, Secy. 
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